
Indiana 
Law 
Review Volume 39 No. 3 2006 

PROGRAM ON LAW AND STATE GOVERNMENT 
FELLOWSHIP SYMPOSIUM 

Integrity in Public Service: Living Up  to the Public Trust? 

Introduction: The Role of Law, Lawmakers, and Citizens in Establishing Public Trust 
Cynthia A. Baker 

The State of State Legislative Ethics: Watching the Watchdogs 
Roberta Baskin 

Ten Vital Virtues for American Public Lawyers 
Robert E Blomquist 

A Changing Culture: Ethical Government in Northwest Indiana 
Edward E. Charbonneau 

Legislative Ethics in Indiana: A Matter of Perception-and Perception Matters 
Edward D. Feigenbaum 

Indiana Center on Government Ethics: A Proposed Birth 
David H. Maidenberg 

Eliminating Political Maneuvering: A Light in the Tunnel for the Government 
Attorney-Client Privilege 

Patricia E. Salkin 
Allyson Phillips 

mdwerner
Text Box
        Copyright 2006, The Trustees of Indiana University.  Reprinted with permission from the Indiana Law Review.



Indiana Law Review 

i Volume 39 2006 Number 3 

PROGRAM ON LAW AND STATE 
GOVERNMENT FELLOWSHIP 

SYMPOSIUM 

I Integrity in Public Service: Living Up to the Public Trust? 

INTRODUCTION: THE ROLE OF LAW, LAWMAKERS, AND 
CITIZENS m ESTABLISHING PUBLIC TRUST 

Designed to challenge us to a better understanding of the relationship 
between law and public integrity, the 2005 hogram on Law and State 
Government Fellowship Symposium brought together a stellar faculty from 
around the state and nation to discuss how laws, lawmakers, and citizens shape 
the ethical standards and behavior of public officials and employees. The fifth 
fellowship event since the Program on Law and State Government's inception in 
1997, Integrity in Public Service: Living Up to the Public Trust?, embodied the 
Program's mission of fostering the study and research of critical legal issues 
facing state governments.' A vital component of the Program on Law and State 
Government, the Fellowships offer an extracurricular academic opportunity for 
students interested in contributing,to the contemporary scholarship of law and 
state government.' Like the symposium, the articles and remarks collected in this 
review result from the ideas, research, and work of the 2005 Program on Law and 
State Government Fellows, Michael Montagano3 and Shariq Siddiqui." 

* Clinical AssociateProfessor of Law and Director, Programon Law and State Government, 
Indiana University School of Law-Jhdianapolis. B.A., with distinction, 1998, Valparaiso 
University; J.D., magna cum laude, 1991, Valparaiso University School of Law. 

1. 'Ihe Program on Law and State Government Fellowship Symposium, Integrity in Public 
Service: Living Up to the Public Trust?, was held on September 29,2005, in the Wynne Courtroom ' 
of Indiana University School of Law-Indianapoliis. 

2. Awarded on a competitive basis, the Program on Law and State Government Fellowships 
allow two students the opportunity to work'together for one year exploring a topic of their choice 

I concerning a critical legal issue facing state governments in exchange for a tuition credit of up to 
$5000. Working under the guidance of the Director of the Program on Law and State Govemment, 
Fellowship responsibilities include hosting an academic event and collaborating to write an 
academic paper on the Fellowship topic. 

3. Program on Law and State Government Fellow, 2005. J.D. Candidate, 2006, Indiana 
University School of Law-Indianapolis; B.A. 2003, DePauw University. 

4. Program on Law and State Government Fellow, 2005. Ph.D. Candidate, 2007, Indiana 
University; J.D., 2005, Indiana University School of Law-Indianapolis; M.A., 2004, I n d i a  
University; B.A., with distinction, 1996, University of Indianapolis. 
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The study of the value judgments that imbue the term "integrity" with 
individual and communal meaning is neither discrete nor easily understood. 
Integrity remains something that all of us would like to have, not only in our 
public officials and leaders, but in every one of our concentric circles of 
communities, public and private.' Some statistics and scholarly research shared 
at the symposium indicate that public mistrust has replaced the public trust. What 
do these statistics mean, and what is the role of law in response? 

Is a perception of a degradation of public trust a function of an increase in 
poor behavior (self dealing, using public office for private gain, dishonesty) on 
the part of our public servants? Or is it a function of the larger fabric of mistrust 
of institutions, public and private, that has filled the news pages, radio waves, and 
web-pages in the last ten years? Is it, perhaps, a function of the tremendous 
amount of information and the speed with which we learn information about 
leaders that fail to "live up the public trust"? Or is the degradation of public trust, 
real or perceived, a counterintuitive result of the explosion of ethics laws passed 
by state and local governments in the past twenty years? Regardless of the 
difficulty of measuring the public's trust in government, we, as lawyers and as 
citizens of a democracy, have a vested interest in understanding the value of that 
trust and understanding how our laws and our governments affect that trust. 

The 2005 Fellowship Symposium began with Program on Law and State 
Government Fellow Michael Montagano'~ remarks regarding state legislative 
ethics. Noting that, "high moral and ethical standards among State Senators are 
essential to the conduct of free g~vernment,"~ Ivlr. Montagano explored the body 
of laws, rules, and cultural norms that shapes how elected officials address ethical 
dilemmas inherent in a representative democracy, paying specific attention to 
how those didemmas may be exacerbated in a state, like Indiana, with a part-time 
citizen legislature. 

Ms. Roberta Baskin, the recipient of over seventy journalism awards during 
her accomplished career as an investigative journalist and currently serving as the 
Executive Director of The Center for Public Integrity, delivered the moming 
address. She examined the role of citizens and the media in picking up where law 
sometimes cannot reach, that is, into that thick set of social norms that 
distinguishes right from wrong within discrete cultures. Ms. Baskin discussed 
The Center for Public Integrity's State Projects' conclusion that disclosure does 
not lead to accountability without accessibility and context. Undoubtedly, the 
initiative continues to raise citizen awareness concerning the wealth and power 
of those we elect to make our laws at the state government level. In her 
singularly influential role of watching h e  watchdogs, Ms. Baskin addressed the 
challenges facing the media and citizens in interpreting the increasingly polarized 
public discourse on what type of public integrity we expect fi-om our elected 
leaders. Ms. Baskin's contributions to this discourse reminded symposium 
attendees that, as citizens within a representative democracy, Americans cannot 

5. See MERw-WEBSTER'S COLLEGIATEDIC~ONARY (11th ed. 2003). 
6. IND. SENATE, STANDING RULESANDORDERS 87 (2005). available at httpJ/www.in.gov/ 

legislative/session/senatel .pdf. 
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accept "not doing anything illegal" or "but, I meant well" as rationales for 
unethical behavior. 

The morning panel discussion entitled, Models and Directions for Legislarive 
Ethics in Indiana, featured Edward D. ~eigenbaum: Peggy Kerns? and Indiana 
State Senator J. Murray  lark.^ The panel addressed the importance of matching 
citizen expectations of public integrity with a combination of rules of conduct, 
ethics education, and disclosure laws. Steve Schultz, General Counsel to the 
Governor of Indiana, delivered the luncheon address and compared the 
governmental and corporate responses to doing business in the age of 
transparency. Mr. Schula noted that in the corporate and government worlds, 
earning the public trust depends on transparency. In discussing the challenges 
concomitant to today's rising expectations and unprecedented access to public 
information, Mr. Schultz described several executive orders, laws, and policies 
passed in 2005 to make Indiana a national model for state government ethics. 

The afternoon session began with Program on Law and State Government 
Fellow Shariq Siddiqui's presentation of his paper; State Government Design and 
IncentivesBr Local Codes of Ethics, Addressing ethics laws applicable to paid 
and unpaid government employees and appointed, rather than elected, officials, 
Mr. Siddiqui's presentation reminded symposium attendees that our struggle for 
integrity in public service is not a new one. Specifically, Mr. Siddiqui retold a 
story from Plutarch's history about Pericles' sculpture of Pallas Afiena. Pericles, 
the ruler of Athens, commissioned Phideas to sculpt the work for the Parthenon, 
a public building. According to Plutarch's history, the sculptor's adornment of 
the goddess's shield with images of himself and his patron resulted in the artist 
being tried, convicted, and imprisoned for abusing the public trust. In contrast 
to the retribution dealt to sculptor Phideas so long ago, Mr. Siddiqui suggested 
that attainment of public trust in today's world requires understandable codes of 
ethics, meaningful, accessible disclosure of information concerning conflicts of 
interest, and consistent enforcement of breaches of unethical conduct. 

The afternoon address by Dean Patricia salkinl0 presented contradictions in 
prevailing case law regarding government lawyerclient confidentiality. Dean 
Salkin's address, Confidential Conversations Between Government Lawyers and 
Their Clients: Fact or Fiction?, brought symposium attendees up to date on 
recent legal developments concerning judicial recognition of the attorney-client 
privilege. Then, she shared her scholarship about how government attorneys can 
manage their work, and their client's confidences, in this nuanced milieu of 
changing interpretations of professional responsibility for the government 
attorney. 

7. Executive Director, INGroup. 
8. Director. Center for Ethics in Government at the National Conference of State 

Legislatures and former Representative. Colorado General Assembly. 
9. Senator to the Indiana General Assembly (1994-2006) and former Chairperson. Indiana 

Senate Ethics Committee (2000-04). 
10. Associate Dean, Professor of Law, and Director, Government Law Center, Albany Law 

School. 
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The symposium's second panel discussion, Government Models of Integrity: 
Codes of Ethics Explored, featured Professor Edward Charbonneau," Carla 
Miller,12 David Maidenberg," and Dean Patricia Salkin. The panelists shared 
their experiences of various approaches to achieving expectations, codes, arid 
standards of public integrity from Central Indiana; Jacksonville, Florida; Albany, 
New York; and Northwest Indiana. In doing so, the panel addressed the strengths 
and weaknesses of each component of achieving public integrity: setting 
aspirational goals, establishing definitions for ethics and public integrity, creating 
workable ethics law at the state and local levels, education, and providing 
meaningful enforcement. 

The 2005 Fellowship symposium confronted a vast array of ideas, legal 
approaches, philosophies, laws, and government models that were integral to 
many of my conversations with Program on Law and State Government Fellows 
since December 2004. As the custodian of the Program on Law and State 
Government Fellowship experience at Indiana University-Indianapolis, it is my 
sincere hope that the articles and remarks presented in this volume invite readers 
to contemplate the question around which this symposium was created: What are 
the roles of lawyers, lawmakers, and citizens in establishing the public trust? 
The Program on Law and State Government thanks the Indiana Law Review for 
continuing the dialogue between state governments and the academic community 
by including the symposium pieces in this issue. The Program on Law and State 
Government also thanks all of those who made scholarly contributions to the 
2005 Symposium, especially those whose articles are published here. Fhally, the 
Program on Law and State Government celebrates the work of the 2005 Fellows, 
Michael Montagano and Shariq Siddiqui. 

Cynthia A. Baker 
Director, Program on Law and State Government 
October 2005 

1 1. Professor of Political Science, Indiana University Northwest. 
12. Representative, Council on Governmental Ethics Law and Ethics Officer. City of 

Jacksonville, Florida. 
13. Former Director, Indiana State Ethics Commission. 



THE STATE OF STATE LEGISLATIVE ETHICS: 
WATCHING THE 'WATCHDOGS* 

The Center for Public Integrity is a nonprofit, non-partisan research 
organization that studies public policy issues and their effect on the United States 
and the international community.' The Center's analysis spans the local, national, 
and international sphere with one central goal: to serve as an honest broker of 
information that inspires citizens to hold government accountable at all levels. 

Since its founding in 1989, the nonprofit, non-partisan center has released 
more than 275 investigative reports and has been repeatedly honored by its peer 
organizations for its public service journalism. We do not take funding from 
governments, corporations, unions, or anonymous donors, but we rely instead on 
foundation grants and support from our citizen members. 

The Center has been called a "watchdog in the corridors of power." It has 
been called a "model for a new generation" of news. It has also been called the 
"Left of Center for Public Integrity." But let me share this little-known fact: The 
Center broke the "Lincoln Bedroom" story in 1996. You know, the one in which 
President Clinton sort of auctioned off stays in the White House to the bidder 
with the most campaign cash for him. The Center's newsletter published a profile 
of seventy-five high-profile big-time Democratic fund-raisers and donors who 
had also spent overnights in the posh surroundings of the Clinton White House. 
About six months later, the administration finally honored the Center's request 
for the names of all overnight White House guests-the first time any sitting 
president had released that information to the press. The rest was history, and the 
original Center newsletter report that first introduced the issue to public 
discussion later won the Society of Professional Journalists' "Public Service" 
award. 

Outside the U.S. borders and politics, since 1997 the Center has been looking 
at corruption and ethics across borders through its International Consortium of 
Investigative Journalists. This cross-border group of nearly 100 journalists made 
one of its first big splashes with a report on international Big Tobacco and the 
massive profits and influence in place behind the scenes at cigarette companies 
familiar to the average citizen-and more than familiar to the average legislator 
in the United States-that worked hand-in-hand with organized crime to operate 
a massive international smuggling network. 

The Center for Public Integrity's State Projects started with a very simple 
idea: disclosure does not lead to accountability without accessibility and context. 

* This is a revised version of the remarks delivered at the Indiana University School of 
Law-Indianapolis, Program on Law and State Government, Integrio in Public Service: Living 
Up to the Public Trust?, 2005 Fellowship Symposium, on September 29,2005. 

** Executive Director, Center for Public Integrity. An investigative journalist since the 
1970s, Baskin has won seventy-five journalism awards, including two duPont-Columbia University 
Awards and two George Foster Peabody Awards for her investigative reporting. 

1. Center for Public Integrity, http:Nwww.publicintegrity.org (last visited May 17,2006). 
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In 1995, we gathered the paper campaign finance reports that Indiana 
legislative candidates filed with the Elections Division of the Indiana Secretary 
of State, typed them into a database, and analyzed the patterns. We partnered 
with local media to develop our findings into investigative reports that showed 
how special interests dominated the legislature. One of our collaborators, the 
Indianapolis Star and News, straightforwardly reported what we found: "[aln 
unprecedented coalition of about 40 big-business interests persuaded a 
sympathetic Republican majority to pass a 'wish list' of favorable laws in 1995."' 
While our work in Indiana, and later Illinois, touched off a nationwide movement 
to computerize state campaign finance records and make them available on the 
Internet, we chose to follow a different trail unearthed by our investigation. 

During our lllinois research, we came across anecdotal evidence that special 
interests used more direct methods to influence state lawmakers than writing 
campaign checks. They could put that money directly in a lawmaker's bank 
account. We discovered that high-ranking legislators in Illinois-from both 
parties-were on the payroll of the special interests they were supposed to 
oversee. And that, we thought, might not be an anomaly. 

There are some 7400 elected state lawmakers, the majority of whom spend 
a fraction of their time working for the people. These men and women pass laws 
influencing everything from the education of children to the hospice care of the 
elderly; they set environmental policy and determine the manner in which citizens 
vote in federal elections. All of them have private financial interests, and few 
have any restrictions over whom they can work for or how much money they can 
earn while holding office. 

Starting in 2001, we began posting on our website every financial disclosure 
form filed by lawmakers in the forty-seven states that require them. We found 
that more than one quarter of state legislators sat on a committee that regulated 
at least one of their professional or business interests. From those potential 
conflicts of interest, we have isolated actual conflicts and steered reporters to 
countless others. 

That year we also began examining the effectiveness of state ethics laws and 
institutions. We found that twenty-seven states allow lawmakers to oversee their 
own ethics, and among those states with an independent agency overseeing ethics 
among legislators, twelve of the commissions had not ruled against a lawmaker 
in the last five years. In 2002, we began analyzing what has grown to a $1 billion 
a year industry: Lobbying statehouses. We have also found a way to quantify 
state disclosure laws, ranking the thoroughness and quality of information that 
lobbyists and lawmakers alike must make available to public scrutiny. 

These state ethics laws often seem like a faqade-hanging there with nothing 
holding them up. The Center for Public Integrity strives to put these laws to 
work-to squeeze out the substance of the laws. That is why we spend hours 
obtaining, computerizing, and analyzing thousands of documents every year. 
With the use of databases and the web, the Center puts the "public" back into 
"public records." 

2. Janet E. Williams et al., Statehouse Sellout: How Special Interests Hijacked the 
Legislature, INDIANAPOUS STAR, Feb. 1 1, 1996, at Al .  



WATCHING THE WATCHDOGS 489 

However, these records can only take us so far. People on all sides become 
the unknown in the equation-legislators, lobbyists, journalists, the general 
public. A government for the people needs to provide all these players with the 
tools to do the best they can; those tools are a combination of disclosure laws, 
conduct rules, and ethics education. After that, we must rely on the personal 
integrity of all involved. 

From the Center's ongoing studies of state ethics across the country, it is clear 
that there is no universally accepted definition of ethics in regard to lawmakers. 
Instead there are some general guidelines, such as no use of office for personal 
gain, common from state to state, and then various ways states have set up to 
monitor and enforce those guidelines. 

Ethics laws generally come in two categories: disclosure and conduct. 
Disclosure laws require campaign finance statements, the lobbyists' 

statements and legislators' personal financial disclosures. These disclosure forms 
serve two purposes---one as a preventative measure for those filing the forms (if 
they have to report it every year, it is a reminder of the laws they should be 
operating under and they may be more likely to think twice if an ethical dilemma 
presents itself); and one as an educational tool for the public (people can really 
learn about the inner-workings of their governments by diving into these public 
records). These filings are collected and regulated by various agencies, including 
independent state ethics agencies, departments of the secretaries of state, or the 
chambers themselves. The Center for Public Integrity's State Projects have done 
extensive work on campaign finance reports regarding political par tie^,^ state 
lobbying discl~sure,~ and legislative outside interest rep~rting.~ 

Conduct laws govern the actions of lawmakers, other public officials, and 
state employees while they are in their public positions. These laws vary 
extensively from state to state but can encompass categories such as conflict of 
interest, abuse of power, nepotism, post-term employment (how long until 
legislators can become lobbyists after serving), and acceptance of gifts, travel 
payments, and speaking fees, among other topics. In regard to oversight of 
legislators' conduct, states have set up two systems: twenty-three states have set 
up independent bodies to oversee conduct of legislators, while the remaining 
twenty-seven states have legislators policing their own conduct. This is a touchy 
discussion. Many critics of independent agencies say they violate separation of 
power provisions set up in constitutions (i.e., since the three branches of 
government are set up separately, they should be left to regulate themselves). 
However, in quite a few instances the public has voted in the independent 
oversight of their legislature through referendums. The Center's State Projects 
studied these wide-ranging ethics laws in the states in 2001.6 

3. Center for Public Integrity, Party Lines, http://www.publicintegrity.org/partylines/ (last 
visited May 17,2006). 

4. Center for Public Integrity, Hired Guns, http://www.publicintegrity.org/hiredguns/ (last 
visited May 17,2006). 

5. Center for Public Integrity, Our Private Legislatures, http:Nwww.publicintegrity.org/oil 
(last visited May 17,2006). 

6. Center for Public Integrity, Watchdogs on Short Leashes, hnp://www.publicintegrity.org/ 
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Although ethics laws differ across the country, the universal philosophical 
driver for these policies is to boost public trust in government. Many state 
statutes lead with something to that effect. 

Many states enacted their first ethics laws in the wake of the Watergate 
scandal. The criminal conspiracy that began with a botched break-in and ended 
with the resignation of President Richard M. Nixon sent shock waves through 
federal, state, and local governments. Before the scandal, most governmental 
bodies had no specific laws prohibiting elected officials from using their offices 
for personal gain, let alone bodies to interpret and punish government corruption. 
Voters assumed that officials, from the president on down to volunteer mayors 
in small towns, would adhere to general principles of honest service or, in some 
cases, vague and ill-defined references to honorable public service in documents 
like the federal or state constitutions or town charters. 

Watergate sent American lawmaking bodies scrambling to codify what, 
precisely, was meant by honest public service and, in some cases, to create 
agencies to interpret and enforce these new "ethics laws." The U.S. Congress and 
state legislatures across the country drafted complex laws requiring government 
employees and officials to disclose their sources of personal income and 
campaign funding, adhere to rules for official conduct, and answer to new bodies 
created to oversee those rules. Only one state-Hawaii, in 1968-had established 
an ethics commission prior to the scandal. By 1979, twenty-two other states 
established outside oversight. The new ethics agencies were intended to reassure 
the public that something other than honor ensured the integrity of public 
officials. 

Currently, twenty-three states have outside oversight of ethical conduct of 
members of the legislature. Adding the nine states that have outside oversight of 
legislative disclosure laws, there are thirty-two states in which independent 
commissions have some oversight of the conduct and disclosure filings of the 
legislature. However, the Center learned those agencies maintained adversarial 
relationships with the lawmakers they regulated and were often ill-equipped to 
enforce the regulations due to inadequate funding or staffing, or weak 
enforcement or investigation mechanisms. 

For a project called "Power and Money in Indiana" in 1996, the Center for 
Public Integrity's first examination of state legislatures, Center researchers 
developed a database of Indiana state legislative campaign contribution records, 
coded by interest groups. This previously inaccessible data was given to a dozen 
news organizations and eight political science professors in the state, and the 
result was massive, investigative news coverage throughout the Hoosier state. 
The Indianapolis S t ~ r ; ~  WTHR-TV Channel 13, the NBC affiliate in 
Indianapolis; the Fort Wayne Journal-Gazette; and the Evansville Courier all 
developed stories and series examining the state legislature. 

It was the first time Indiana citizens had ever read such breadth and detail 
about their politicians and the forces behind them. Within days, 2500 people 
contacted the Star, angry about what they had read-the largest response to any 

ethics1 (last visited May 17, 2006). 
7. Williams et al., supra note 2. 
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story in the newspaper's history. Weeks later, the legislature took up a formerly 
tabled bill and voted to computerize campaign records and make them available 
online to the public (although it took lawmakers a full year to actually authorize 
the necessary money). A commission was created to study ways to improve the 
state's campaign finance system. 

The arrogance and indignation by the state legislators were palpable. For 
example, when a Star reporter showed Indiana Senate President Pro Tempore 
Robert Garton the stacks of angry reader mail, he harrumphed and said, "What 
gives them the right to question us? What gives them the right to question our 
integrity?" The reporter observed that citizens elect lawmakers and believe that 
they are supposed to work for the public. Garton acknowledged that point. 

The Star remained vigilant, continuing the "Statehouse Sellout" series, but 
the legislature did not. The Campaign Disclosure Project found in 2004 that 
Indiana has good access to its campaign finance information and website, but still 
gets an overall "C-" because of a low grade in electronic filing and a weak 
campaign disclosure law that ranks among the ten worst in the  count^-y.g This is 
due to infrequent filing, contributors not being required to report employer 
information, and a lack of reporting on independent expenditures, or campaign 
spending by outside groups on behalf of candidates. Strikingly, Indiana is the 
only state in the nation that does not require reporting of in-kind 
contributions-those donations that come in the form of goods or time instead of 
cash. 

After the interesting experience with citizen reaction in Indiana, the Center 
wanted to be able to put state laws into a nationwide context, so we expanded our 
scope to evaluate disclosure laws. Disclosure laws speak to the heart of 
transparent democracy-and can be useful to both the general public and 
journalists. 

In "Our Private Legislatures" we looked at the fact that although state 
legislators frequently have jurisdiction over areas in which they hold personal 
interests, many states have weak mechanisms for disclosing those ties. In fact, 
twenty-four states received failing scores from the Center for Public Integrity on 
making basic information about the outside interests of their legislators available 
to the public. 

As of 2004, Indiana ranks twenty-eighth in the country, with a failing score 
of 59.5 out of 100 points.'" In evaluating the financial-disclosure laws that apply 
to members of the legislatures in all fifty states, the Center used criteria drawn 
from the following categories: outside employment, investments, ownership of 
real property, officer/directorships, clients, family income and interests, public 
access to disclosure records, and the existence of penalties for violations of the 
disclosure laws. Indiana has some narrow definitions of what is required to be 

8. Charles Lewis, Revealing State Secrets, COLUM. JOURNALTSM REV., MayIJune 1998, 
available at http://archives.cjr.org/year/98/3/state.asp. 

9. Campaign Disclosure Project, Grading State Disclosure 2004 Indiana, http://www. 
campaigndisclosure.org/gradingstate2004.. 

10. Center for Public Integrity, Indiana Disclosure Ranking Report Card, OUR PRIVATE 
LEGISLATURES, Apr. 19,2006, h t t p : / / w w w . p u b l i c i n t e g r i t y . o r g / o i / i y s . ~ .  
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disclosed and does not require any reporting of real property owned by 
legislators. Also, there are no late- or mis-filing penalties on the books. 

Another Center report turned toward lobbying on the state level, where 
lobbyists and their employers in forty-two states spent more than $964 million 
wining, dining, and generally influencing state lawmakers in 2004. Many details 
about how those dollars were spent remain hidden from public view. One way 
for the public to trace the fingerprints left on the 29,000 bills states enacted in 
2002 is by looking at the disclosure reports lobbyists or their employers are 
required to file. 

As of 2003, Indiana ranks twelfth in the nation, with a "D" score of 66 out of 
100 points." These reports should show where lobby money came from, where 
it went, and why it was spent. They are, in short, a critical measure of external 
influences on both legislation and legislators. But trying to follow that trail with 
many states' current disclosure mechanisms is a daunting, and sometimes 
fruitless, challenge. 

The Center's founder and former executive director, Charles Lewis, remarked 
following one project examining conflicts of interest and self-dealing in state 
legislatures across the country that "these guys make the U.S. Congress look like 
kindergarten.'"' At the very core, legislative ethics are up to the individual. If 
a legislator is determined to commit a behavior that violates ethical standards set 
before them, there is no amount of regulation that will prevent dishonestly. 

With so much potential for conflict and so many legislators overseeing their 
own ethics, the need for the checks and balances provided by the media and the 
public are critical-and yet, news coverage at the state capitol level is on the 
decline across the country. A statistic from the American Journalism Review 
offers a perfect example of this: in a year during which only 626 reporters report 
full-time on state government, more than 3000 media passes were issued for the 
Super   owl.'^ More and more, citizens themselves are doing the work journalists 
neglect-searching for and spreading information to hold those in power 
accountable. This is part of the reason the Center has dedicated so much energy 
to taking disclosure information and making it accessible and straightforward for 
citizens. 

As we concluded almost a decade ago when beginning the States Projects 
investigation into legislatures around the country, the most comprehensive ethics 
laws in the country will not create an accountable, honest government if the 
information does not reach the people. 

Transparency in ethics laws is essential if they are to have any effect and 
ensure that legislators and the groups and citizens that monitor them can both 
serve the public's best interest. 

1 1 .  Center for, Public Integrity, State Pages, HIRED Gms, May 15, 2003, http://www. 
publicintegrity.org/hiredguns/nationwide.apx?st=~&displa~~S~teNumbe~. 

12. Center for Public Integrity, Frequently Asked Questions, O m  PRIVATE LEGISLATURES, 
http://www.publicintegrity.org!oildefault.aspx?act=faq (last visited May 17.2006). 

13. Charles Layton & Mary Walton, State of the American Newspaper: Missing the Story 
at the Statehouse, AM. JOURNALISMREV., JulyIAug. 1998, available at http://www.ajr.org!Article. 
ap?id=3279. 
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In the tradition of the "great books" of the last five millennia of human 
civilization. ' virtue and vice have been persistent and vital  theme^.^ 

* Professor of Law. Valparaiso University School of Law . B.S., 1973. University of 
Pennsylvania (Wharton School); J.D., 1977. Cornell University . My thanks go to my law students 
over the last twenty years who have inspired the meditations contained in this Article . 

I . Robert Maynard Hutchins. former president of theuniversity of Chicago. once described 
the continued engagement by each new generation with the great books of the past as a "Great 
Conversation." Specifically. Hutchins wrote: 

Until lately the West has regarded it as self-evident that the road to education lay 
through great books . No [person] was educated unless he was acquainted with the 
masterpieces of his tradition . There never was very much doubt in anybody's mind 
about which the masterpieces were . They were the books that had endured and that the 
common voice of mankind called the finest creations. in writing. of the Western mind . 

In the course of history. from epoch to epoch. new books have been written that have 



494 INDIANA LAW REVIEW 

[Tlhe scope of these terms and the range of the problems in which they 
are involved seem to be co-extensive with morality; or, in other words, 
with the broadest consideration of good and evil in human life, with 
what is right and wrong for [human beings] not only to do, but also to 
wish or desire, and even to think.3 

However, "[Qor some of the great moral philosophers, other terms-such as duty 
for Marcus Aurelius and Kant, or pleasure and utility for Mill-seem to be more 
~entral."~ Yet, "for Plato, Aristotle, and Aquinas virtue is a basic moral 
principle. By reference to it they define the good [person], the good life, and the 
good ~ociety."~ But "even for them it is not the first principle of ethics. They 
define virtue itself by reference to a more ultimate good-happiness. For them 
the virtues are ordered to happiness as means to an end."6 

Authors of the great books-such as Plato, Aristotle, Aquinas, Dante, 
Hobbes and Spinoza-have discussed and debated the classification of virtues 

won their place on the list. Books once thought entitled to belong to it have been 
superseded; and this process of change will continue as long as [people] can think and 
write. It is the task of every generation to reassess the tradition in which it lives, to 
discard what it cannot use, and to bring into context with the distant and intermediate 
past the most recent contributions to the Great Conversation. 

Robert M. Hutchins, The Great Conversation: The Substance of a Liberal Education, in 1 GREAT 
BOOKS OFTHE WESTERN WORLD, at xi (Robert Maynard Hutchins ed., 1952). In a similar vein, 
Professor J. Rufus Fears defined a great book as follows: 

A. A great book has a great theme. It discusses ideas of enduring importance. 
B. A great book is written in language that elevates the soul and enables the mind. 
C. A great book must speak across the ages, reaching the hearts and minds of people 
far removed in time and space from the era and circumstances in which it was 
composed. Thus, a great book summarizes the enduring values and ideas of a great age 
and gives them as a legacy to future generations. 
D. Great books are an education for freedom. 

J. Runrs FEARS, 1 BOOKS THAT HAVE m~ HISTORY: BOOKS THAT CAN CHANGE YOUR LIFE 3 
(2005) (course transcript) (available for purchase at http://www.teachl2.com). 

2. According to the practical philosopher, Mortimer J. Adler, "virtue and vice9'-two 
philosophical themes-are categorized as one of the 102 "great ideas" that have been discussed in 
the "great books" over the millennia. A sampling of some of these other great ideas, in alphabetical 
order, are as follows: Angel, Aristocracy, Art, Cause, Change, Courage, Dialectic, Experience, 
Family, Fate, God, Government, Language, Law, Mathematics, Matter, Mind, Nature, Progress, 
Reasoning, Space, Truth, and Wisdom. Mortimer J. Adler, Table of Contents, in 2 GREATBOOKS 
OFTHE WESTERN WORLD, supra note 1, at ix-x; 3 GREAT BOOKS O F ~  WESTERN WORLD, supra 
note 1, at vii. 

3. 3 GREAT BOOKS OF THE WESTERN WORLD, supra note 1, at 3. 
4. Id. 
5 .  Id. 
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and the correlative vices over the cent~r ies .~ Thus, in the tradition of the great 
books, thinkers through the ages have attempted to divide the virtues according 
to the parts or powers of the soul. They have made distinctions between moral 
virtue and intellectual virtue and even propounded theories of the so-called 
cardinal virtues.* Moreover, a variety of other issues about virtue has taken up 
barrels of ink and forests of trees in the great books. Some of these 
miscellaneous virtue topics include: the order and connection of the virtues; the 
causes and conditions of virtue (including the process of habit formation); the 
psychological factors in the creation of moral virtue (including the roles of 
'pleasure and pain and desire); virtue as compared to other moral goods or 
principles (such as duty and virtue, honor and virtue, and wealth and virtue); the 
role of virtue in political theory (such as civic virtue and the qualities which 
constitute a good or successful ruler); the religious dimensions of virtue and vice 
(including the moral consequences of original sin, divine reward for virtue and 
punishment for vice, the nature of theological virtues); and the relative advance 
or decline of human morality.9 

In recent years, modem philosophers have tried to reconceptualize virtue 
ethics by focusing on the formation of virtues in specific beings and concrete 
human situations.1° Notable works by philosophers in the modem virtue ethics 
tradition include books by Philippa Foot, Alasdair MacIntyre, Martha Nussbaum, 
Gabriele Taylor and Bernard Williams." Moreover, during the 1980s and 1990s, 

7. See id. at 988-89 for bibliography. 
8. See id. at 983. 
9. See id. at 983-84. 

10. See inji-a notes 11-18 and accompanying text. 
11. See PHILIPPA FOOT, VIRTUES AND VICES AND OTHER ESSAYS IN MORAL PHILOSOPHY 

(1978); ALASDAIR C. MACINTYRE, AFTER VIRTUE: A STUDY IN MORALTHEORY (198 1); MARTHA 
C. NUSSBAUM, THE F R A G ~ Y  OF GOODNESS: LUCK AND ETHICS IN GREEK TRAGEDY AND 

PHILOSOPHY (1986); GABRIELLE TAYLOR, PRIDE, SHAME, AND GUILT: EMOTIONS OF SELF- 
ASSESSMENT (1985); BERNARD WILLIAMS, MORAL LUCK: PHILOSOPHICAL PAPERS, 1973- 1980 
(198 1). University of Michigan philosophy professor, Peter Railton, traced the neglect of virtue 
ethics during most of the twentieth century and a renaissance of renewed interest in recent years in 
a book chapter. See Peter Railton, Toward an Ethics That Inhabits the World, in THE FUTUREFOR 
PHILOSOPHY 265 (Brian Leiter ed., 2004). According to Railton: 

Dissatisfaction with the limited conception of moral action available to duty-based 
approaches to moral practice, and with the relative impoverishment of prevalent 
philosophical treatments of the role of emotion and motivation in moral thought, helped 
stimulate a revival of interest in virtue theories toward the end of twentieth century. 
Virtue theory had been influential in moral philosophy from ancient times into the early 
modem period, but it nonetheless suffered neglect in the twentieth century, partly 
because of incompletely-formulated doubts about whether such theories could really 
"add" anything to a proper account of moral obligation. It was felt that moral virtue 
either was a matter of possessing "non-cognitive" motivations or feelings not under 
conscientious voluntary control-"being brave", say-, and therefore outside the scope 
of a properly moral "ought", or it was a matter of striving conscientiously toward 



496 INDIANA LAW REVIEW [Vol. 39:493 

a few legal scholars interested in legal ethics wrote about the personhood of 
lawyers and specific risks to lawyers' character and moral development by the 
decisions they make (or failed to make),I2 by the ideals they cultivated (or failed 
to cultivate),13 and by the moral responsibility they exercised (or neglected to 
exercise).14 A symposium published in 2002 by Notre Dame Law Review in 
honor of the scholarship of Professor Thomas Shaffer did an excellent job of 
explaining virtue ethics theory and the law and delving deeply into essential 
moral qualities needed by modem American lawyers.15 

Personally, I have been enthralled with various facets of law and virtue 
ethics. For example, within the last few years, I published articles that seek to 
explore what it might be like to describe a virtuous legislator.16 Also, turning to 
the intertwined ethical and legal roles imposed by the Constitution on the 
President of the United States by the Presidential Oath Clause, I sketched out a 
theory of "presiprudence" "to describe the systematic analysis of all public legal 
actions, legal statements and interpretations of law that the President of the 
United States engages in within the framework of jurisprudential philosophies 
about the role and nature of law."17 The culmination of my thinking on the topic 

developing such valuable motivations or feelings or acting in accord with them-"trying 
to be brave" or "trying to act bravely", say-, in which case atheory of obligation could 
already incorporate it. 

Id. at 271. 
12. See, e.g., RAND JACK & DANA CROWLEY JACK, MORAL VISION AND PROFESSIONAL 

DECISIONS: TIE CHANGING VALUES OF WOMEN AND MEN LAWYERS (1989). 
13. See, e.g., ANTHONY T. KRONMAN, RIE LOST LAWYER: FAILING IDEALS OF THE LEGAL 

PROFESSION (1993). 
14. See., e.g., THOMAS L. SHAFFER & ROBERT F. COCHRAN, JR., LAWYERS, CLIENTS, AND 

MORAL RESPONSIBW (1994). 
15. Two articles in this symposium are elucidating: Marie A. Failinger, Is Tom ShajJer a 

Covenantal Lawyer?, 77 NOTREDAMEL. REV. 705 (2002), and Reed Elizabeth Loder, Integrity and 
Epistemic Passion, 77 NOTRE DAME L. REV. 841 (2002). 

16. Robert F. Blomquist, The Good American Legislator: Some Legal Process Perspectives 
and Possibilities, 38 AKRON L. REV. 895 (2005). For a more particularized foray in pursuit of 
describing a virtuous environmental law legislator, see Robert F. Blomquist, In Search of Themis: 
Toward the Meaning of the Ideal Legislator--Senator Edmund S. Muskie and the Early 
Development of Modem American Environmental Law, 1965-1968,28 WM. & MARY E m .  L. 
& POL'Y REV. 539 (2004); Robert F. Blomquist, Senator Edmund S. Muskie and the Dawn of 
Modem American Environmental Law: First Term, 1959-I964,26 WM. & MARY E m .  L. & 
POL'Y. REV. 509 (2002); Robert F. Blornquist, Nature's Statesman: The Enduring Environmental 
Law Legacy of Edmund S. Muskie of Maine, 24 WM. & MARY E m  L. & POL'Y. REV. 233 
(2000); Robert F. Blomquist, "To Stir Up Public Interest ": Edmund S. Muskie and the U.S. Senate 
Special Subcommittee's Water Pollution Investigations and Legislative Activities 1963-66: A Case 
Study in Early Congressional Environmental Policy Development, 22 COLU~~. J. ENVTL. L. 1 
(1997). 

17. Robert F. Blomquist, The Presidential Oath, The American National Interest and a Call 
for Presiprudence, 73 UMKC L. REV. 1,50 (2004). I had the honor of having this article cited by 
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of law and virtue ethics is a book manuscript entitled Lawyerly Virtues.18 
In this Article, I will turn my attention to the special ethical context of public 

lawyers. Part I of the Article defines what it means to be a public lawyer in the 
United States. Part I1 provides a synopsis of my take on the ten most important 
lawyerly virtues. This discussion ranks the top ten lawyerly virtues and explains 
why they are important for all types of lawyers (and for law students) to cultivate 
and to master. Finally, Part III provides some brief meditations on a few of the 
unique challenges faced by American public lawyers in grasping and applying 
the ten lawyerly virtues to their professional lives. 

A. Definitional and Historical Background 

We start our analysis of the meaning of a "public lawyer" by considering the 
definition of "public." According to the Oxford English Dictionary ("OED), the 
broadest definition of "public" is "the opposite of private" and "[olf or pertaining 
to the people as a whole; that belongs to, affects, or concerns the community or 
nation; common, national, pop~lar."'~ That venerable source of etymological 
scholarship candidly observes that "[tlhe varieties of sense are numerous and 
pass into each other by many intermediate shades of meaning."20 Thus, some of 
the various uses of "public" include: public act or public ~ f i c e , ~ ~  public 
opinion,23 public ~ervice,2~~ublic menace or nuisan~e,~~public in te re~ t ,~~~ubl ic  

and public sector.28 Moreover, various hyphenated words have evolved 
in English usage, focusing on facets of publicness: public-heartedness, public- 
mindedness, public-voiced, and public-spirited are some prominent examples .29 

U.S. Supreme Court Justice Antonin Scalia. See McCreary County Ky. v. Am. Civil Liberties 
Union of Ky., 125 S. Ct. 2722,2748 (2005) (Scalia, J., dissenting). 

18. ROBERT F. BLOMQUIST, LAWYERLY VIRTUES (Oct. 1,2005) (unpublished book, on file 
with author). 

19. XII THE OXFORD ENGLISH DICTIONARY 778 (2d. ed. 1989). 
20. Id. 
21. "[A] parliamentary act or bill which affects the community at large[.]" Id. at 779. 
22. "[A] building or set of buildings used for various departments of civic business . . . ." Id. 
23. "[Tlhe opinion of the mass of the community . . . ." Id. 
24. "[Slervice to the community, [especially] under the direction of the government or other 

official agency; consideration of the common good . . . ." Id. 
25. "[Alnyone or anything obnoxious or annoying to the community." Id. 
26. "[Tlhe common well-being . . . . Also, public welfare." Id. 
27. "[A] service or supply, such as electricity, water, or transport, considered necessary to the 

community, [usually] controlled by a (nationalized or private) monopoly and subject to public 
regulation." Id. 

28. "[Tlhat part of an economy industry, etc., which is controlled by the state at any level of 
government." Id. 

29. Id. at 781. One of the more quaint uses of "public" relates to English university tradition: 
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The aforementioned etymology provides a useful context for the OED definition 
of public law: "that part of the law pertaining to the state and its relationship 
with the person subject to it."30 

Every first year law student hears his or her professors malung a distinction 
between "private law" (exemplified by subjects like contracts, torts and 
property), "encompass[ing] law that principally emerges from disputes between 
private  individual^,"^^ and public law controversies, involving the common well- 
being of a society. In private law disputes, "[tlhe focus, typically, is on resolving 
a particular controversy within a set of rules evolved"32 for the purpose of 
advancing such private interests as autonomy, low transaction costs and 
reasonableness. "The basis for these [private law] rules often is the common law, 
although there are now many statutes that supply the governing law-for 
example the Uniform Commercial Code applies to many contract cases."33 
Alternatively, "[s]ome of the great public law areas, which invariably involve 
governmental bodies, are subjects like administrative law and other regulatory 
la~"~~-such  as environmental law, telecommunications law, and food and drug 
law. 

The public law subjects usually find their roots in legislation or 
constitutions. Court decisions in the public law area represent judicial 
efforts to resolve disputes about such questions as the meaning of 
statutes, and whether regulations promulgated by administrative agencies 
fit within the purpose of the statutes under which they were issued.35 

"Belonging to, made or authorized by, acting for or on behalf of, the whole university (as 
distinguished from the colleges or other constituents): as public disputation, examination, lecture, 
schools, hall, theatre, library . . . ." Id. at 779 (italics omitted). 

30. Id. 
3 1 .  HELENE SHAPO & MARSHAIL SHAPO, LAW SCHOOL WITHOUT FEAR 12 (2d ed. 2002). 
32. Id. 
33. Id. 
34. Id. (internal quotation marks omitted). 
35. Id. As the authors explain in detail: 
Courts dealing with [public law1 problems of this sort do not start with rules that they 
have developed themselves-that is, common law.. They begin, instead, with enacted 
law such as legislation and constitutions. When questions arise about the interpretation 
of legislation, the muin issue usually is what the legislature, acting on behalfof the 
political community as a whole, should be taken to mean by a statute. . . . 

When you study public law and statutes generally, you should keep in mind how 
powerfully some legislation manifests the deeply held views of the electorate. Consider 
legislation as technical as the Internal Revenue Code. The rates of taxation it sets, the 
exemptions it creates, the deductions it allows-all these represent highly political 
declarations of preferenceabout such matters as the distribution of wealth in society and 
the desirability of particular activities. . . . 
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Another facile way of distinguishing between the concepts of public law and 
private law is to think of them as spheres. As explained by Michael Taggart, the 

law sphere" has a "starting premise [which] is public or other-regarding 
behaviour," while the "private law sphere" has a "starting-point [which] is self- 
,garding behavio~r ."~~ Perhaps the most scholarly exposition of the difference 
between public law and private law was articulated by the late Professor Rudolf 
B. Schlesinger (my Civil Procedure professor at Cornell). According to 
Schlesinger, the ancient Roman text of the Emperor Justinian's Corpus Iuris 
"centered on private law, and public-law issues were discussed, where 
appropriate within the framework of private law analysis."" Some important 
examples of ancient Roman public law "included rules governing public property 
such as roads and waterways, and contracts made by public authorities. The 
special nature of these rules was frequently explained in terms of utilitaspublica, 
or public concern."38 The law of ancient Rome evolved in the countries of 
continental Europe. "Public law as a discrete [modem] subject essentially . . . 
[was] the twin product of the early-modem territorial state and the 
~eformation"~~ of the sixteenth century. Public law as a continental European 
field of study, in turn, branched into several discrete streams, explained by 
Schlesinger as follows: 

[Starting in the 16th century], [wlhile Roman law continued to furnish 
the basic vocabulary and some key notions, early modem public lawyers 
based their craft mainly on neo-Aristotelian "politics," natural-law 
theory, Machiavellian or anti-Machiavellian literature or statecraft and 
Staatsraison, and more immediately, the actual texts of charters, 
privileges, capitulations, pacts and enactments. As the European state- 
system moved away from imperial and papal supremacy to the sovereign 
equality of independent territorial states interconnected by treaty and 
diplomatic relations, public lawyers became active as diplomats and as 
authorities on public international law. Several of the initial chairs of 

Other kinds of legislation do not even mask their social purposes: statutes prohibiting 
discrimination on the basis of race and gender, laws restricting the conduct of both 
employers and workers in labor disputes, legislation requiring notification of the parents 
of minors seeking abortions. When you deal with the rules embodied in statutes of this 
kind, you know you are dealing with public law. 

Id. at 12-13 (internal quotation marks omitted) (emphasis added). Cfi MARTINLOUGHLIN, T H E ~ E A  
OFPUBLICLAW(~O~~) (arguing that public law must be treated as a special and autonomous subject 
and that the root cause of many of the difficulties and controversies that have arisen within both 
contemporary jurisprudence and also in the practice of public law have arisen because this argument 
has been neglected). 

36. Michael Taggart, The Nature and Functions of the State, in THE OXFORD HANDBOOK OF 

LEGAL STUDIES 101,106 (Peter Cane & Mark Tushnet eds., 2003). 
37. RUDOLF B. SCHLESINGER ET AL., COMPARATIVE LAW 272 (6th ed. 1998). 
38. Id. at 272-73 (footnotes omitted). 
39. Id. at 273 (footnote omitted). 
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public law created in the 18th century (e.g., Edinburgh 1708) 
encompassed the "law of nature and of nations" in addition to public law 
generally. 

By the 19th century, public international law had distinguished itself as 
a distinct academic specialty. The practice of adopting formal 
instruments of government called "constitutions," which the United 
States initiated in 1787 and which generally caught on in 19th-century 
Europe and Latin America, gave rise to national constitutional law as a 
separate discipline, with its own professorships, treatises, and doctrinal 
systems. Reflecting the need for systematizations of increasingly 
complex governmental operations affecting individual and group rights 
and interests, administrative law came into its own later that century.40 

B. A Modem Functional Approach 

The legendary late Professors Henry M. Hart, Jr., and Albert M. Sacks, in 
their enduring classic, The Legal Process: Basic Problems in the Making and 
Application of provide assistance in the search for a modem, practical 
conception of what it means to be an American public lawyer. First, their 
description of "[g]overnment lawyer~"~~-what we might amplify to encompass 
full-time, professional staff attorneys for public officials of federal, state, or local 
governmental bodies (executive, legislative, or judicial)-takes in a broad swath 
of what we would unanimously recognize as being public lawyers. As eloquently 
explained by Hart and Sacks: 

Government lawyers, of course, have a wide variety of responsibilities 
as advisers to other officials . . . . These responsibilities are akin to those 
of a private lawyer when he [or she] advises a private client, and they 
include the same inescapable residuum of personal responsibility which 
is inherent in the exercise of any profession. Indeed, in the case of a 
government lawyer this personal responsibility not merely to give 
accurate advice but to try to guide decision so as to keep it within proper 
bounds has a special urgency, for a lawyer's client is not merely the 
oficial whose action is immediately in question but the government of 
which the oficial is apart and in some sense the whole society for which 
the government speaks. Nevertheless, the power and the ultimate 
responsibility of decision in these situations belong to the official whom 
the lawyer advises. The lawyer acts essentially in a staff capacity, and 
has always to remember this.43 

40. Id. at 274-75 (footnotes omitted). 
41. Henry M. Hart, Jr. & Albert M. Sacks, The Legal Process: Basic Problems in the Making 

and Application of Law 1047 (William N. Eskridge, Jr. & Philip P. Frickey eds., 1994) (1958). 
42. Id. 
43. Id. (emphasis added). 
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second, Professors Hart and Sacks offer a more refined description of a fairly 
narrow category of American public lawyers: "When, however, the lawyer 
himself [or herselfl is given the power of decision, he [or she] becomes a distinct 
and separately functioning unit in the institutional system, and this fact warrants 

attention to his [or her] role in the operation of the system."a Thus, most 
prominently, lawyers who hold high public office (the President of the United 
States, Vice President of the United States, members of the President's cabinet 
and subcabinet, members of Congress, federal judges and magistrates, the 
governor and other statewide elected officials, members of a governor's cabinet 
or subcabinet, members of the state legislature, and state court judges) are public 
lawyers with a special public trust:5 Moreover, lawyer-officials, like an attorney 
general or a prosecutor, have uniquely important functions to perform as public 
lawyers. Thus, an attorney general (of the United States or of a state) is viewed 
as "the chief law officer" of a jurisdiction, and has responsibilities which include 
"preparing formal legal opinions," suing on behalf of the government in various 
civil and criminal matters, "defen[ding] of lawsuits ,against the government," 
"interven[ing] on the government's behalf," and "appear[ing] as an amicus curiae 
in private l i t igati~n."~~ A prosecutor makes vital decisions "in determining 
whether to institute [criminal] litigation on the government's behalf."47 

45. See generally AMERICA'S LAWYER-PRESIDENTS: FROM LAW O m c ~  TO OVAL OFFICE 
(2004) (discussing how the experiences of America's twenty-five lawyer-presidents affected and 
shaped their presidencies). 

46. HART&SACKS,SU~~~ note41, at 1047. 
47. Id. at 1048. Referring to the awesome power and responsibility of a government 

prosecutor, Attorney General (later Justice) Robert Jackson wrote: 
There is a most important reason why the prosecutor should have. . . a detached and 
impartial view of all groups in his community. Law enforcement is not automatic. It 
isn't blind. One of the greatest difficulties of the position of prosecutor is that he must 
pick his cases, because no prosecutor can even investigate all of the cases in which he 
receives complaints. If the Department of Justice were to make even a pretense of 
reaching every probable violation of federal law, ten times its present staff would be 
inadequate. We know that no local police force can strictly enforce the traffic laws, or 

it would arrest half the driving population on any given morning. What every 
prosecutor is practically required to do is to select the cases for prosecution and to select 
those in which the offense is the most flagrant, the public harm the greatest, and the 
proof the most certain. 

If the prosecutor is obliged to choose his cases, it follows that he can choose his 
defendants. Therein is the most dangerous power of the prosecutor; that he will pick 
people that he thinks he should get, rather than pick cases that need to be prosecuted. 
With the law books filled with a great assortment of crimes, a prosecutor stands a fair 
chance of finding at least a technical violation of some act on the part of almost anyone. 
In such a case, it is not a question of discovering the commission of a crime and then 
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Besides government lawyers at the federal and state levels, Professors Hart 
and Sacks show us-through a series of problems in their book-that attorneys 
for a local government body, such as a city solicitor or counsel to a municipal 
health commissioner, can face potentially far-reaching responsibilities as public 
lawyers. Thus, in one problem, Hart and Sacks, show how an attorney rendering 
advice on the enforcement of an ordinance on the hygiene of housing might be 
called upon to render difficult advice, implicating constitutional rights of 
regulated parties, in inspecting private dwellings for ordinance violations; might 
be asked for practical administrative input on designing a housing hygiene 
program; might be queried on what types of exemptions or postponements of 
enforcement should be viewed as a special hardship--and the like.48 In another 
problem on public law responsibilities of municipal lawyers, Hart and Sacks 
explore the complexities of the breadth and depth of legal and policy advice that 
an attorney representing a municipal health commission considering amending 
its administrative regulations should be prepared to encounter.49 I appreciate and 

looking for the man who has committed it, it is a question of picking the man and then 
searching the law books, or putting investigators to work, to pin some offense on him. 
It is in this realm-in which the prosecutor picks some person whom he dislikes or 
desires to embarrass, or selects some group of unpopular persons and then looks for an 
offense, that the greatest danger of abuse of prosecuting power lies. It is here that law 
enforcement becomes personal, and the real crime becomes that of being unpopular with 
the predominant or governing group, being attached to the wrong political views, or 
being personally obnoxious to or in the way of [the] prosecutor himself. 

Id. at 1058 (citation omitted). 
48. Problem No. 41, Administrative Enforcement: An Experiment in Novel Techniques, id. 

at 1061-74. 
49. Problem No. 42, Issuing an Administrative Regulation: Bathtubs in Baltimore, id. at 

1074-83. Some of the complex issues facing such a municipal public lawyer are suggested by Hart 
and Sacks as follows: 

The Commissioner of Health has ordered that public hearings be held on the proposed 
regulations, so that he can hear from all interested groups prior to deciding whether to 
adopt the proposals. 

The Commissioner asks you to assist him in preparing for the hearing. What witnesses 
should he invite and what facts should he try to ascertain as bearing on the desirability 
of the proposals? What considerations need to be taken account in arriving at a 
decision? 

Id. at 1075. Moreover, the good local public lawyer advising a municipal health commissioner 
should be prepared for even more challenging public law questions from his client, as Hart and 
Sacks explain: 

Assume that the [municipal health] regulatory scheme, even if useful, will be 
inadequate. What other devices are available to carry out the program? Consider the 
following: 
(a) Inducements to private action may include an educational campaign, favorable tax 
treatment, government loans at low interest rates, provision of technical assistance to the 
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admire the wisdom of Hart and Sacks in describing and prescribing the multiple 
responsibilities that public lawyers face every day-from the White House to the 
local school board. Reflecting on my former personal experience as counsel for 
several school boards and for a local planning board in New Jersey, I can 
personally attest that the role of being a public lawyer-even, as it was for me, 
part-time and in addition to my duties as a private lawyer with a diverse clientele 
of private parties-is both daunting and exhilarating. 

C. Stretching the Limits: Public Law Dimensions of Private Luwyering 

If we were to take a capacious view of what it means to be a public lawyer, 
we would have to consider a few other matters. First, in 1921, a Carnegie 
Foundation study entitled Training for the Public Profession of the Law 
suggested eponymously that all lawyers are in some sense public lawyers because 
of the centrality of the practice of law to American government and social 
order.50 This view has been carried forward in state rules of professional 
conduct. Indiana's approach is illustrative. ' Indeed, consider the public lawyer 
intonations in the preamble to Indiana's Rules of Professional Conduct: 

[l] A lawyer, as a member of the legal profession, is a representative of 
clients, an officer of the legal system and a public citizen having 
special responsibility for the quality of justice. Whether or not 
engaging in the practice of law, lawyers should conduct themselves 
honorably. 

[6] As a public citizen, a lawyer should seek improvement of the law, 
access to the legal system, the administration of justice and the 
quality of service rendered by the legal profession. As a member of 
a learned profession, a lawyer should cultivate knowledge of the law 
beyond its use for clients, employ that knowledge in reform of the 
law and work to strengthen legal education. In addition, a lawyer 

homeowner in planning his repairs, and perhapsiegulation and supervision of building 
contractors to give assurance that all work is adequately done at a fair price. Note that 
these various inducements may present distinctive problems of their own. 

(b) Municipal action in providing new or improved public facilities and services, 
including better streets, parks, lighting, trash collection, etc. 

(c) Condemnation of properties for the purpose of having the necessary repairs done 
either with public funds or by private persons who buy the property from the 
municipality under an agreement to make such repairs. 

Id. at 1082-83. 
50. See discussion in niE OXFORD COMPANION TO AMERICAN LAW 280 (Kennit L. Hall ed., 

2002). 
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should further the public's understanding of and confidence in the 
rule of law and the justice system because legal institutions in a 
constitutional democracy depend on popular participation and 
support to maintain their authority. A lawyer should be mindful of 
deficiencies in the administration of justice and of the fact that the 
poor, and sometimes persons who are not poor, cannot afford 
adequate legal assistance. Therefore, all lawyers should devote 
professional time and resources and use civic influence to ensure 
equal access to our system of justice for all those who because of 
economic or social barriers cannot afford or secure adequate legal 
counsel. A lawyer should aid the legal profession in pursuing these 
objectives and should help the bar regulate itself in the public 
interest.'' 

Second, "even private law has public law  aspect^."'^ To be sure, "[olnce 
courts employ notions of public policy in judging private disputes, explicitly 
taking into account the broader consequences of their decisions, they are 
importing 'public' characteristics into private law."53 And public policy 
analysis-as a type of legal argument-has assumed great importance in recent 
years. For instance, Professor Wilson Huhn has suggested that policy arguments 
in the law have an appealing, modem sensibility because-unlike argumentation 
that looks chiefly to the past as authority for a legal proposition-public policy 
focuses our attention on the future.54 By way of further illustration of the 
increasing concern for broadening our understanding of the social consequences 
of law, Professor Lynne L. Dallas has edited an entire casebook on law and 
public policy; among the policy-laden, wide-ranging, future-oriented topics that 
she explores are law and cognitive psychology, economic fairness and well- 
being, norms and the law, and the role of cooperation and trust in legal constructs 
and institutions." 

5 1. INDIANA RULES OF PROF'L C O N D U ~ ,  Preamble fl[ 11, [6] (2005). 
52. S W  & S W ,  supra note 3 1 ,  at 13 (citing Leon Green, Tort Law Public Law in 

Disguise, 38 TEX. L. REV. 1 (1959); 38 TEx. L. REV. 257 (1 960)) (internal quotation marks omitted). 
53. Id. For my own take on the public policy/public law dimensions of modem tort law, see 

Robert F. Blomquist, Re-Enchanting Torts, 56 S.C. L. REV. 481 (2005). 
54. WILSON HUHN, THE FIVE TYPES OF LEGAL ARGUMENT 5 1 (2002). 
55. LAW AND PUBLIC POLICY: A SOCIOECONOMIC APPROACH (Lynne L. Dallas ed., 2005). 

Dallas's take on public policy is explained as follows: 
This textbook provides rich course materials that pennit students to explore in a variety 
of contexts the interrelationships between law and economic/social processes. It 
critiques neoclassical economics and draws on diverse economic approaches and other 
social sciences, such as psychology, sociology, anthropology and political science, for 
the tools of public policy analysis. It offers students a values-based approach to public 
policy that is designed to take into account the power implications and distributional 
effects of laws, and stresses the importance to effective regulation of attention to 
historical context, philosophical beliefs, culture, existing institutions, working rules and 
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Third, with the trend in recent decades of the prominence of non- 
governmental organizations ("NGOs"), and their need for pro bono legal 
representation in pursuing public missions, ranging from environmental 
protection to advocacy for the disabled, from child welfare to historic 
preservation, lawyers who take on these charitable clients will be called upon to 
consider broad questions of public interest. Thus, it may be the case that the 
traditional dichotomy between the public interest serving role of attorneys for 
governmental entities and the appropriate professional role for attorneys for non- 
governmental parties will continue to blur in the future." 

A. To Be Positive or Negative? 

One way of approaching the general question of what it means to be a "good" 
or "worthy" lawyer would be to back into the subject, so to speak, by identifying 
the key vices we would want our ideal lawyer to avoid. Thus, a potential way of 
describing a virtuous lawyer might be to catalog bad qualities-like greed, sloth, 
or anger, for example-for our worthy lawyer to avoid. What is left, like a 
cardboard silhouette portrait, would define our legal professi~nal.~' Although 
such a negative approach would provide us with a general notion that an ideal 
lawyer should aspire to achieve the opposite of the prohibited vice (e.g., to avoid 
anger and seek calmness; to avoid sloth and try to be diligent), a more positive 
approach of trying to articulate specific characteristics of a good lawyer is more 
appealing. In the first place, a positive description allows us to focus on-and 
better visualize-the key attributes of specific virtues and why they are important 
for lawyers to strive to master. In the second place, focusing on private virtues 
instead of negative vices allows us to move toward a vision of an ideal image 
instead of away from the specter of a boogeyman. In my judgment, more people 

sources of power. 
Id. at xxiv. Compare Dallas's book with the similarly free-wheeling, values-oriented 
approach-from a political scientific perspective--of FRANKFISCHER, REFRAMINGPUBLICPOLICY: 
DISCURSIVE POLlTIcS AND DELZBERATIVE PRACI~CES (2003) (containing a special emphasis on a 
deeper understanding of language and discourse in the formulation of public policy). 

56. C& Steven K. Berenson, Public Lawyers, Private Values: Can, Should, and Will 
Government Lawyers Serve the Public Interest, 41 B.C. L. REV. 789,796 (2000) (discussing that 
"[t] he traditional understandings of the [public interest serving] role for attorneys for private parties 
. . . to take into [some] account the public interest, [but] this responsibility is greatly subordinated 
to the attorneys' responsibility to advance the individual self interests of their clients"). 

57. For a fascinating-and often humorous-series of general meditations on six of the seven 
deadly sins, or vices, see SIMON BLACKBURN, LUST: THE SEVEN DEADLY SINS (2004); JOSEPH 
EPSTEIN, ENVY: THE SEVEN DEADLY SINS (2003); FRANCINE PROSE, G L ~ O N Y :  THE SEVEN 
DEADLY SJNS (2003); ROBERTA.F. THURMAN, ANGER: THE SEVEN DEADLY SINS (2004); PHYLUS 
A. TICKLE, GREED: THE SEVEN DEADLY SINS (2004); WENDY WASSERSTEIN, SLOTH: THE SEVEN 
DEADLY SINS (2005). 
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are motivated by the former instead of the latter. Finally, while lambasting 
lawyerly vices might yield some brief sardonic laughter (along the lines of a 
typical lawyer joke)," in the long run, extolling virtues is more uplifting and 
better for the human spirit. 

B. A Ranked List 

Every lawyer-private lawyer, public lawyer, or law student/aspiring 
lawyer-should seek to master ten vital lawyerly virtues in order to perform his 
or her awesome professional responsibilities in an efficient, effective, and 
honorable manner, and for the further purpose of ensuring a sustainable career 
over time. 

I provide below a pithy synopsis of these ten universal lawyerly virtues and 
a brief explanation of why each virtue is ranked the way that it is on my list." 

I .  Balance.-Psychological and spiritual teachings increasingly suggest that 
a healthy individual is one who is able to balance his or her personal life (health, 
spouse, lover, children, family, friends) with his or her professional life (money, 
competence, achievement, colleagues, advancement) and with something less 
concrete than these concerns: spiritual life. Being balanced is not quite the same 
thing as being organized; being organized, though, is a good place to start since 
it is a bit easier to think about than the abstract quality of balance. Balance, 
however, is a virtue that goes beyond being organized. Balance is also poise. 
Balance is control: of one's emotions, of one's work, of one's time, of one's 
thoughts. It is imperturbability and unruffledness that conveys a fundamental 
attitude that Rudyard Kipling alluded to in his famous poem, If: keeping your 
head when all around you are losing theirs.60 Balance is a frame of mind that 
communicates in a non-verbal way: "I know that I know"; "I care about you 
enough to tidy up a bit"; "I am glad that I have the opportunity to create some 
harmony in both of our lives." 

Without balance there can be little accomplishment. Doing all the things that 
lawyers must do with their limited time and daunting demands requires balance. 
Balancing-as the nineteenth century English poet Samuel Taylor Coleridge 

58. See TED COHEN, JOKES: PHJLOSOPHICAL THOUGHTS ON JOKING MATTERS 73-74 (1999) 
(bold omitted). Cohen explains: 

Sometimes the established presumption is not that the principal character is stupid or 
inept, but that he is disagreeable-mean, nasty, vicious. And sometimes that is all there 
is to the presumption, as in a number of jokes about . . . lawyers. For instance, . . . 

You find yourself trapped in a locked room with a murderer, a rapist, and a lawyer. 
Your only hope is a revolver you have, with two bullets left. What do you do? 

Shoot the lawyer. Twice. 
59. For more detailed accounts of these ten lawyerly virtues, see my book, supra note 18, and 

accompanying text. 
60. RUDYARD K P ~ G  49 (Geoffrey Moore ed., 1992). 
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reminds us-requires both hard work and imagination. As Coleridge observed: 

[Imagination] reveals itself in the balance or reconciliation of opposites 
or discordant qualities; of sameness, with difference; of the general, with 
the concrete; the idea with the image; the individual with the 
representative; the sense of novelty and freshness, with old and 
familiar objects; a more than usual state of emotion, with more than 
usual order. . . .61 
Maintaining balance, then, is the first virtue of a good lawyer since without 

balance, work, and professional accomplishment become top-heavy and 
unsustainable over the long haul. 

2. Integrity.-Integrity is a double-edged virtue for lawyers. In the first 
place, integrity is all about being upright--exhibiting decency, honor, principle, 
morality, and goodness. The second edge of integrity, however, relates to 
wholeness. Integrity, in this sense, is defined as totality, completeness, unity, 
oneness, togetherness, coherence, consistency and validity. 

To appreciate the importance of integrity to the ultimate success of a lawyer, 
a brief explanation of Aristotle's theory of rhetoric is instructive.62 The 
persuasiveness of any speech, according to Aristotle, depends on a combination 
of three essential elements that must be blended into a single whole: logos, 
ethos, and pathos. Logos encompasses the logical force of an argument-the 
facts and figures and inferences and deductions to be drawn from the evidence. 
Ethos is fashioned by the reputation of the advocate-his or her renown for good 
deeds, truth-telling, and honest dealing. Pathos involves the emotional force of 
the argument-the human drama of conflict and tragedy and of suffering and 
striving. To Aristotle's way of looking at advocacy, the success or failure of a 
pleader of causes depends on the unity of logic, reputation, and emotion leading 
to an unshakable conviction (in the listener) that the champion of an argument 
is a person of upright character. Aristotle's illuminating theory of persuasion 
through integrity-rightly understood as the gravitas or substance that comes 
about when the sum of logic, emotion, and reputation turns out to be greater than 
the sum of the parts-applies to everything a lawyer does. There is no better 
American exemplar of the importance of integrity to the ultimate success of a 
lawyer than the record of Abraham Lincoln's twenty-three years as a practicing 
lawyer in Illinois before his election to the presidency in 1860.63 

3. Idealism.-Idealism is the fuel that powers acts of lawyerly service and 
sacrifice. Every act of idealism--quixotic, romantic, optimistic, starry-eyed, or 
visionary advocacy for a cause, a person, or an institution-expresses a lawyer's 
highest self. And every missed opportunity to be idealistic diminishes a lawyer's 
opportunity to make a difference in his chosen profession. 

6 1. SAMUEL TAYLOR COLERIDGE, BIOGRAPHIA LITERARIA, ch. 14 (1 8 17). 
62. For an excellent short book on Aristotle's theory of rhetoric, see MORTIMER J. ADLER, 

How TO SPEAK HOW TO LISTEN 29-45 (1983). 
63. For a superb account of Lincoln's virtuous life, both as a practicing lawyer and as a 

statesman, see WILLIAM LEE MILLER, LINCOLN'S VIRTUES: AN ETHICAL BIOGRAPHY (2002). 
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Lawyerly idealism is similar to idealism as a philosophical concept in that 
both emphasize the importance of "spirit" or "consciousness" in viewing the 

Thus, both the idealistic lawyer and the philosopher of idealism would 
agree that it is possible to transcend the here and now. In particular, the virtue 
of idealism allows the lawyer to contend with injustice and bone-headed laws for 
as long as it takes to reverse a client's misfortune. Moreover, the idealistic 
lawyer and the philosopher of idealism would join with one another in the 
Hegelian belief that the universe is governed by a dialectical invisible hand such 
that even bad can be transcended to produce good. 
. A proper understanding of idealism for a lawyer requires, in the first place, 
a facility for shrugging off defeat-for being able to continue to fight the good 
fight. In the second place, the virtue of lawyerly idealism demands that the 
accumulation of riches not be the focus of a career in the law. We should be 
mindful of what the late Robert F. Kennedy (who served as Attorney General of 
the United States under his brother, Jack, and who was elected a United States 
Senator from New York) said. According to RFK there is a need "to confront the 
poverty of satisfaction-a lack of purpose and dignity-that inflicts us all. Too 
much and too long, we seem to have surrendered community excellence and 
community values in the mere accumulation of material things."65 In the third 
place, idealism in the law requires a youthful attitude. "This world demands the 
qualities of youth: not a time of life but a state of mind, a temper of the will, a 
quality of the imagination, a predominance of courage over timidity, of the 
appetite for adventure over the love of ease."66 

4. Compassion.-According to the Once-ler, a character in my favorite Dr. 
Seuss book, The Lorax, as he surveys a landscape of denuded trees brought about 
by his own avarice: 

"But now," says the Once-ler, "Now that you're here, the word of the 
Lorax seems perfectly clear. UNLESS someone like you cares a whole 
awful lot, nothing is going to get better. It's not."67 

Michael N. Dolich, a young Pennsylvanian lawyer who has embraced the 
concept of being a "holistic lawyer," seems to mirror the Lorax's credo of caring. 
According to Dolich, holistic lawyers understand "how [their] thoughts and 
actions impact others and the whole Holistic lawyers learn that "the 
quality that elevates us from being a great lawyer and moves us into the next 
level is simply caring."69 Dolich came to his insight after a period of travel, 

64. For a brief discussion of the importance of spiritual values in law, see Robert F. 
Blomquist, Law and Spirituality: Some First Thoughts on an Emerging Relation, 71 UMKC L. 
REV. 583 (2003). 

65. MAKE GENTLE THE LIFE OF 'IklS WORLD: THE VISION OF ROBERT F. KENNEDY 79 
(Maxwell Taylor Kennedy ed., 1998) (internal quotation marks omitted). 

66. Id. at 82. 
67. DR. SEUSS, THE LORAX 60 (1971). 
68. Michael N. Dolich, Finding Joy in the Practice of Law, 25-FEB. PA. LAW. 34,38 (2003). 
69. Id. (emphasis added). 
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study, and reflection triggered when he quit his lucrative personal-injury law 
practice, sold his home, and stored all of his possessions in his friend's basement. 
He made the following startling assertion which, at its heart, emphasizes the 
importance of lawyerly compassion as a professional virtue: 

Most of us are not aware of how meaningful our job really is. I am not 
writing about an intellectual exercise in how the legal system impacts 
our culture, for we all know that it does. The new challenge facing our 
profession is finding a way to experience, in a fully conscious way, how 
our actions and thoughts impact each and every other person in the 
never-ending web of relationships called life. In essence, I am referring 
to the conscious evolution [lawyers must go through] from intellectually 
knowing our work has meaning into the actual experience and feeling of 
such meaning. When this happens our work [as lawyers] becomes 

Steven Keeva, author of the book Transforming Practices: Finding Joy and 
Satisfaction in the Legal Life,71 has pointed out how lawyers' lack of compassion 
and empathy for clients can get in the way of their ability to render good legal 
advice and care. As he wrote in a recent article: 

My impression, born out in interviews with clients over the years, is that 
what troubles so many of them is a sense that certain mindsets and 
attitudes stand between them and the lawyers they hire. Several implied 
questions are clear including: why can't they (i.e. lawyers) just talk to 
me like normal human beings? What is it about practicing law that 
makes people so unreal, so detached from the rhythms and concerns of 
everyday life? I believe the research suggesting that non-lawyers see 
lawyers "as dominant and aggressive professionals who are lacking in 
caring and compassion," supports my impression, since "real" people let 
their guards down now and then and do not frame every situation in dry, 
legalistic terms. They understand thutpeople who come to them in need, 
often at moments of great suflering, can use a strong, but also caring 
hand." 

5. Courage.-Every practicing lawyer will likely face moments when he or 
she is called upon to face fears, stand up,for what is right, or dig down deep to 
find the mystic fire of courage to do what must be done. Courage is a lawyerly 
virtue of great importance because lawyers are frequently called upon to 
represent unpopular clients or causes. And sooner or later a lawyer will have to 
argue for acceptance of a novel legal argument before a court or legislative body 
or administrative agency. 

70. Id. at 34. 
71. STEVEN KEEVA, TFL~NSFORMING P R A ~ C E S :  FINDING JOY AND SATISFA~ON IN THE 

LEGAL LIFE (2002). 
72. Steven Keeva, Practicing From the Inside Out, 7 HARV. NEGOT. L. REV. 97, 101-02 

(2002) (emphasis added) (footnotes omitted). 
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A good place to start our search for the meaning of lawyerly courage is with 
the thoughts of a University of Michigan law professor, William Ian Miller, in 
his book The Mystery of Courage.73 This meditation on courage starts off with 
a chapter that draws upon a battlefield memoir of a Union soldier during the Civil 
War. Miller notes that those who have discussed the meaning of courage "place 
it either first among virtues" or close to the top.74 He observes, in this regard, 
that "[c]onstrued narrowly as the capacity to face death in feud or war, courage 
was frankly granted to be necessary to defending self, family, and one's own 
against external threat, and thus absolutely crucial to securing the space in which 
other virtues could develop."75 Moreover, Miller reflects that courage 
"[c]onstrued more broadly as fortitude . . . denote[s] a certain firmness of mind, 
a necessary component"76 of all virtues. In a fascinating series of questions about 
the ambiguities of battlefield courage, Professor Miller provides us lawyers with 
food for thought about the nature of lawyerly courage: 

[Courage] is clearly intimately connected with fear, but how? Does true 
courage mean possessing a fearless character, being a person who "don't 
scare worth a damn" as one soldier said of Ulysses S. Grant; or does it 
require achieving a state of fearlessness by overcoming fear so as to send 
it packing by whatever feat of consciousness or narcotic that can do the 
trick? Or does overcoming fear mean never quite getting rid of it, but 
putting it in its proper place so that it doesn't get in the way of duty? Or 
does it mean being gripped by fear, feeling its inescapable 
oppressiveness, its temptations for flight and surrender, yet still 
managing to perform well in spite of it?77 

We can also gain edification from looking at the quality of political courage 
as an analogue of lawyerly courage. Indeed, every lawyer should peruse John F. 
Kennedy's Profiles in Co~rage.~' This book is instructive for lawyers not only 
because it portrays an assemblage of politicians who were also trained as lawyers 
(such as John Quincy Adams, Daniel Webster, and Robert A. Taft) but also 
because it discusses the kinds of cases and controversies that practicing 
lawyers-through their representation of controversial clients or causes-sooner 
or later get involved with. 

A final thought in our brief summary of the lawyerly virtue of courage comes 
from Bruce R. Jacob who calls courage "[o]ne,of the most important character 
traits of outstanding lawyers," a trait, which in his view, is "[c]losely related [to] 
the trait of independent-~nindedness."~' 

73. W m  IAN MILLER, THE MYSTERY OF COURAGE (2000). 
74. Id. at 5. 
75. Id. 
76. Id. (internal quotation marks omitted). 
77. Id. at 6 (footnote omitted). 
78. JOHN F. KENNEDY, PROFILES IN COURAGE (1 956). 
79. Bruce R. Jacob, Developing Lawyering Skills and the Nurturing of Inherent Traits and 

Abilities, 29 STETSON L. REV. 1057, 1058 (2000). 
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6. Creativity.-The virtue of creativity for lawyers is critically important. 
Yet, for at least three reasons, lawyerly creativity is under-appreciated. One 
reason is that some view the law as an inherently restraining-rather than a 
liberating-discipline that necessarily stifles innovation. Second, many 
observers contend that the need for specialization and sub-specialization (to 
manage the torrent of complex new statutes, case law, and regulations) compels 
a narrowness of focus that inhibits inventiveness and originality. A third reason 
for the conventional professional wisdom that severely discounts the role of 
creativity in the practice of law is the time pressures faced by every lawyer in 
Arneri.ca just to keep up and stay reasonably current. If one needs to run just to 
stay in place, this line of thinking goes, it is unrealistic to expect ingenious and 
imaginative lawyerly insights. 

To the contrary, however, if we shift our perspective a bit, the limitations of 
the law, the need for specialization, and the constraints of time on the practice of 
law become environmental forces that compellingly emphasize the need for 
creativity in the law. In this regard, law can be analogized to the ancient art of 
rhetoric. Both law and rhetoric involve the study and mastery of the available 
means of persuasion in a given case. The good lawyer must learn how to 
creatively navigate amid the constraints posed by his audiences and situations, 
while remaining poised to take advantage of situational opportunities that present 
themselves. 

Professor Wilson Huhn's masterful book, The Five Types of legal  Argument, 
is, at its heart, a call for lawyerly ~reativity.~' Huhn explains that it requires 
creativity and inventiveness to fashion five basic types of legal argument, 
applicable across the board in every specialty of law from admiralty to zoning: 
(1) text-based arguments, (2) claims based on intent, (3) precedent-focused 
contentions, (4) arguments rooted in tradition, and (5) policy analysis.81 Huhn 
points out in this regard that since "[tlhe law is not smooth and pure like distilled 
water," but, rather, is like a "wild river" that is "fed by tributaries which arise 
from myriad wellsprings," and in order "[tlo master the law" we must 
imaginatively "trace each and every legal argument to its source."82 Utilizing 
creativity himself, Professor Huhn provides an alternative image of the law as 
consisting of "different voices."83 Thus, he concludes that "the greatest challenge 
we face in studying the law is to recognize and understand each of the voices of 
the law, and to express ourselves with every voice."84 

Edward DeBono provides some practical ideas for applying the lawyerly 
virtue of creativity in our day-to-day lives as professionals. In his brilliant book, 
Six Thinking Hats, DeBono advocates breaking problems down into different 

80. HUHN, supra note 54. 
81. See generally id. at 13-1 6 (pointing out that the five types of legal argument: "Arise from 

Different Sources of Law," "Function as Rules of Recognition," "Are Rules of Evidence for 
Determining What the Law Is," and "Embody the Underlying Values of Our System of Laws"). 

82. Id. at 3. 
83. Id. 
84. Id. 



512 INDIANA LAW REVIEW [Vol. 39:493 

parts and then dealing with each part ~eparately.~~ Different colors are used to 
describe the different dimensions of a problem: "red for emotions, white for 
facts, yellow for positive, green for future, black for critique, and blue for 
process."86 Applying DeBono's methodology to the practice of law, clinical law 
professors Weinstein and Morton suggest: 

[Llawyers . . . have the tendency to immediately critique ideas with our 
black hats; if we first explore the emotional aspects of an issue (red 
hats), it is easier to separate our anger or other feelings from other 
components of the issue. Or, it might be best to first explore the positive 
aspects of the problem (yellow hats), if we are dealing with a problem 
that seems to be very negative. It is often good to start with the facts 
(white hats).87 

7. Energy.-Lawyers require energy to accomplish their busy agendas. The 
dictionary definition of energy informs us of the multiple meanings of the word: 
"force; vigor; capacity for activity" and "the capacity . . . to do 
Synonyms for energy are more revealing: "force, power, strength, might . . ., 
drive, dynamism, push, klan, dash, bounce, brio, zip, go, vim, . . . get-up-and-go, 
pep, zing, zap, vitality, liveliness, vivacity, animation, . . . spirit, exuberance, 
zest, gusto, enthusiasm, verve, zeal, . . . oomph, [and] pizzazz."89 

On a deeper level than dictionary definitions, Professor P.M. Forni has 
articulated a more practical description of what human energy is all about. Forni 
speaks of energy in social terms; focusing on a coming out of self to embrace the 
interests and concerns of others. As he explains: 

We now live in an age of idolatry of the Self. We have persuaded 
ourselves that first and foremost we live to realize our own Selves for 
our own good. Having made the Self the central concern and value in 
our lives, we should not be surprised if self-centered behaviors have 
become more prevalent than altruistic ones. We shouldn't be surprised 
if civility has suffered. The more we focus on our Selves and our self- 
gratification, the less moral energy we have available to spend on others 
and the less attuned we are to others' ~e l l -be ing .~~  

Two aspects of Forni's description should resonate with those of us who 
labor in the law: the implication that people should try to be more altruistic than 
self-centered, and the notion that energy applied by human beings to fellow 
human beings is moral in nature. In other words, when a lawyer chooses to 

85. EDWARD DEBONO, SIX THINKING HATS (1985). 
86. Janet Weinstein & Linda Morton, Stuck in a Rut: The Role of Creative Thinking in 

Problem Solving and Legal Education, 9 CLINICALL. REV. 835,856 (2003) (describing DeBono's 
book). 

87. Id. at 856 (emphasis added). 
88. THE OXFORD DICTIONARY AND THESAURUS 476 (Am. ed. 1996). 
89. Id. 
90. P.M. FORM, CHOOSING C m  169 (2002) (emphasis added). 
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represent a client or a cause, she or he steps outside of herself or himself to 
achieve something of importance to another. The tasks of finding, interpreting 
and using legal materials are actually outside of a client's real concerns in the 
sense that an attorney should strive to frame a client's problem in human terms 
before he or she defines the client's problem in legal terms. 

The philosophy of Henri Bergson helps to clarify the importance of energy 
in a lawyer's day-to-day existence. Bergson coined the phrase e'lan vital. 
Although a precise meaning of e'lan vital is subject to speculation among 
philosophers, for our purposes, it can be thought of as "life force" or "vital 
impet~s"~l-what one writer describes as a "basic energy [that] has no specified 
or specifiable goal; it is a creative and originating force which produces endless 
variations of forms against which it then has to contend in order to create further 
 variation^."^^ Another formulation of Bergson's philosophy of energy is that 
"[llife is essentially determined in the act of avoiding [or overcoming] obstacles, 
stating and solving a problem."93 A lawyer, then, needs to understand that 
problem formulation is a critical part of what he does and that searching for ways 
to describe and present a client's problem is a difficult and taxing process. Yet, 
Bergson's insight provides some comfort: he was of the opinion that God is 
imminent in the world and the prime source of energy. Moreover, "Bergson 
maintained that God operates with complete freedom in unfolding the process of 
evolution, that God, like an artist who works completely unrestricted by outside 
forces, freely chooses each new step of creative activity as he develops 
successive stages of the evolutionary process."94 

8. Justice.-The lawyerly virtue of justice is dominated by physical and 
visceral characteristics. A compelling book that supports this presupposition is 
entitled The Sense of Justice: Biological Foundations of the According 
to Margaret Gruter, although "law [is] both. . . a creation of the human mind and 
. . . a product of the biological mechanisms that support and make possible the 
human quest for order and justice,"96 the human "sense of justice" seems to be 
hard-wired into our very makeup as human beings. As Roger D. Masters asserts, 
what a human tends to have as a natural component of his or her being 
"combine[s] elements of passion and reason, emotion and cognition, or feeling 
and judgment . . . [involving] a sense of justice, a sense that is ever present yet 
manifest in different ways from case to case."97 

91. See generally HENRI BERGSON, CREATIVE EVOLUTION (A. Mitchell trans., 1928). 
92. DIANE COLLINSON, FJFTY MAJOR PHILOSOPHERS: A REFERENCE GUIDE 132 (1987). 
93. GILES DELEUZE, BERGSONISM 16 (Hugh Tomlinson & Barbara Habbe jam trans., Zone 

Books 1988). 
94. WILLIAM S. SAHAKLAN & MABEL LEWIS SAHAKIAN, IDEAS OFTHE GREAT PHILOSOPHERS 

95 (1993). 
95. THE SENSE OF JUSTICE: BIOLOGICAL FOUNDATIONS OF LAW (Roger D. Masters & 

Margaret Gruter eds., 1992) [hereinafter THE SENSE OF JUSTICE]. 

96. Margaret Gruter, Preface to THE SENSE OF JUSTICE, supra note 95, at vii. 
97. Roger D. Masters, The Problem o f h t i c e  in Contemporary h g a l  Thought, in THESENSE 

OF JUSTICE, supra note 95, at 3. 
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For a lawyer, the virtue of justice is vital. Some might argue that a just 
lawyer is a tautological concept-how could a lawyer be other than just? And 
yet, from the lay public's perspective, the legal profession is dominated by 
lawyers who lack a sense of justice. Those who hold this view embrace the 
negative beliefs that lawyers care more about getting money for themselves than 
doing right for their clients; that lawyers will distort the facts and warp the law 
in pursuit of wealth maximization for themselves. This is the very antithesis of 
seeking j  sti ice.^* 

Despite many bad apples in the legal profession, I am convinced that there 
are more good lawyers who believe in and actively pursue justice. Indeed, many 
American lawyers provide pro bono representation for needy individual and 
nonprofit organizations. They willingly undertake hours of unpaid legal labor 
with no expectation other than seeking justice for an underdog. 
Nonetheless-almost as if the universe responds to generosity by giving back 
interesting experiences, challenging work and, sometimes, paying clients-a 
lawyer will sometimes do well by doing good. An illuminating book that 
supports this assertion is Inside: A Public-and Private Lifeg9 by Joseph A. 
Califano, Jr. Califano started his legal career in government service during the 
Kennedy and Johnson administration, and his governmental perspective and 
political involvement allowed him to gain experience for a very influential case. 
He represented the Democratic National Committee ("DNC"), without a fee, 
during the early 1970s in a civil action against various Republican Party officials 
in the Nixon Administration involved in the illegal break-in of the DNC 
Headquarters in the Watergate Building. This public-spirited legal work was its 
own reward for Califano, but it also led to exposure and publicity that netted 
some influential, fee-paying clients for his law firm. Moreover, when Jimmy 
Carter won election to the White House in 1976, Califano was appointed Carter's 
Secretary of Health, Education and Welfare.'00 

Philosopher Andr6 Comte-Sponville observed that the virtue of justice is 
unique and yet el~sive. '~'  He says, in pragmatic fashion, that "just people are 
those who do not know what justice is and who recognize that they do not know 
it; they render justice as best they can, not exactly blindly . . . but with an 
understanding of the risks (more for others than for themselves) and the 

98. St. John's University law professor ~ a w r e n & ~ o s e ~ h  has written a book-a cautionary 
tale about lawyers who have lost their sense of justice-that every lawyer in America should read 
(and re-read). See LAWRENCE JOSEPH, LAWYERLAND: WHAT LAWYERS REALLY TALK ABOUT 
WHENTHEY TALK ABOUTLAW (1997). Professor Joseph portrays a hodge-podge of grasping, self- 
absorbed, money-obsessed, petty, vindictive, and hollow attorneys who sneer or despise the idea 
that lawyers should be concerned about doing justice. 

99. JOSEPH A. CALIFANO, JR., INSIDE: A PUBLIC AND PRIVATE LIFE (2004). 
100. Califano's public lawyer experiences as HEW Secretary are detailed in his excellent book, 

JOSEPH A. CALIFANO, JR., GOVERNING AMERICA: AN INSIDER'S REPORT FROM THE W m  HOUSE 
AND THE CABINET (1981). 

101. AND& COMTE-SPONVILLE, A SMALL TREATISE ON THE GREAT VIRTUES 61 (Catherine 
Temerson trans., 1 st Am. ed. 1996). 
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uncertain tie^."''^ With French insight and Clan, Sponville claims: 

The Self is unjust in itself, writes Pascal, since it makes itself the center 
of everything; it is inconvenient to others since it would enslave them; 
for each self is the enemy and would like to be the tyrant of all others. 
Justice is the opposite of this tyranny, and hence (like other virtues) the 
opposite of, or the refusal to give into, selfishness and self- 
centeredness. lo3 

9. Discipline.-According to management and inspirational guru Stephen 
R. Covey, discipline is an essential virtue for those who want to succeed in 
business and in life.'04 As he explains in his most recent book: "Discipline is 
paying the price to bring vision into reality. It's dealing with the hard, pragmatic, 
brutal facts of reality and doing what it takes to make things happen."'05 
Moreover, according to Covey, "[dliscipline arises when vision joins with 
commitment. The opposite of discipline and the commitment that inspires 
sacrifice is indulgence-sacrificing what matters most in life for the pleasure or 
thrill of the m~rnent.""~ Covey illustrates his conception of the disciplined 
individual (combining virtues of vision, conscience, and passion) with the 
biographies of George Washington, Florence Nightingale, Mohandas K. Gandhi, 
Margaret Thatcher, Nelson Mandela, and Mother Teresa."' 

Poet Gary Snyder implicitly suggests a partially-westem, partially-eastern 
definition of discipline as part of a learned craft when he talks of what is required 
for an apprentice. For aspiring Japanese potters or carpenters, for instance, 
Snyder notes that the first things they will learn are how to mix clay or how to 
properly sharpen chisels and planes before they even begin the process of 
shaping or creating.''' According to Snyder, this disciplined craft learning is 
structural and cross-disciplinary, so the following insights apply to aspiring 
lawyers as well as aspiring mechanics, cooks, carpenters, and poets: 

A master is a master. If you saw a man who was a master mechanic 
you'd do better-say you wanted to be a poet, and you saw a man that 
you recognized is a master mechanic or a great cook. You would do 
better, for yourself as a poet, to study under that man than to study under 
another poet who was not a master, that you didn't recognize as a master. 

102. Id. at 67. 
103. Id. at 74 (footnotes omitted) (internal quotation marks omitted). 
104. He emphasized the centrality of disciplined habit formation in his classic book, STEPHEN 

R. COVEY, THE 7 HABms OFHIGHLY E m m  PEOPLE (1989). 
105. STEPHEN R. COVEY, THE ~ T H H A B ~ :  FROMEFFECT~NESS TO GREATNESS 65-66 (2004). 
106. Id. 
107. Id. at 68-70. 
108. THE POET'S WORK: 29 POETS ON THE ORIGINS AND PRACTICE OF THEIR ART 286 

(Reginald Gibbons ed., 1979). 
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Not only a true poet but a master-a real craftsman. There are true 
poets who can't teach because. . . they're not grounded in details. They 
don't really know the materials. A carpenter, a builder knows what 
Ponderosa pine can do, what Douglas fir can do, what Incense Cedar can 
do and builds accordingly. You can build some very elegant houses 
without knowing that, but some of them aren't going to work ultimately. 

And so, I'm saying that behind the scenes there is the structural and the 
fundamental knowledge of materials in poetry, and learning from a 
master mechanic would give you some of those fundamentals as well as 
studying from an academician, say.lW 

As Gary Snyder sees it, a true "apprentice"-unlike the showy, brassy, 
reality TV version of the word-would take humble pains to master the details 
of his or her craft. Snyder's comments call on us to be mindful of details in our 
craft of the law: the details of step-by-step processes for accomplishing tasks; 
the details of the roots, branches, twigs, and leaves of knowledge in particular 
legal fields; the detailed exertions of a daily regimen; and the details of changing 
old, out-dated ways of doing things in favor of newer, more efficient, and more 
effective approaches to legal problems. 

10. Perseverance.-A wise man once summed up the meaning of 
perseverance with a metaphor to a woodchopper: "Many strokes overthrow the 
tallest oaks."'10 Thus, one who perseveres continues a task "steadfastly or 
determinedly" persisting through what may come.'" A word related topersevere 
is persistent, the latter meaning "continuing obstinately," "enduring," and in a 
scientific connotation when referring to horns or leaves, as "remaining instead 
of falling off in the normal manner."'12 

A dictionary listing or thesaurus cannot adequately convey the meanings of 
the human virtues of perseverance and persistence. I remember a case that I 
encountered early in my career as a lawyer, involving a marketing company, a 
disgruntled former employee, and a contractual covenant not to compete. 
Happily, the litigation ended with an amicable settlement between the parties. 
I do not even remember the precise facts or issues in the case. What I do 
remember is an inspirational quotation that my client-the owner of the 
marketing company-had printed up in fancy lettering and made sure all of his 
sales representatives took on the road to help 'them through the hard times. A 
former client gave me a quotation that I have had affixed to my office wall for the 
last twenty years. I learned later that the quote is attributable to Calvin Coolidge. 
It states: 

109. Id. 
110. A.C. GRAYLING, MEDITATIONS FOR THE HUMANIST: ETHICS FOR A SECULAR AGE 37 

(2002) (quoting John Lyly). 
1 11. THE OXFORD DICTIONARY AND THESAURUS 1 113 (Am. ed. 1996). 
112. Id. 
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Nothing in the world can take the place of Persistence. Talent will not; 
nothing is more common than unsuccessful men with talent. Genius will 
not; unrewarded genius is almost a proverb. Education will not; the 
world is full of educated derelicts. Persistence and determination alone 
are omnipotent. The slogan "Press On" has solved and always will solve 
the problems of the human race.l13 

M. Scott Peck, M.D., author of the best-selling The Road Less Tra~eled,"~ 
has also put together a wonderful "anthology of wisdom," entitled Abounding 
G r a ~ e . " ~  An entire portion of the book is devoted to the virtue of perseverance. 
According to Peck's analysis, perseverance can be broken down into the 
following "component virtues": commitment, co~idence, constancy, conviction, 
determination, devotion, diligence, endurance, patience, and perseverance.'16 
Indeed, Peck synoptically refers to the virtue of perseverance as "the great virtue 
of seeing things thr~ugh.""~ He observes that the predominant theme of 
perseverance is "that if we persevere in ways that are not stupid or brain 
damaged, then we can achieve virtually any goal and succeed at any aim we 
desire."ll8 Peck reflects on a critical aspect of perseverance-what he refers to 
in legalistic terms as "due diligen~e.""~ He writes: "The most frequent reason 
I have failed--or witnessed others fail-in an endeavor has been a lack of due 
diligence. We have simply failed to devote to the endeavor the amount of time, 
energy, thoughtfulness, or simple caring that the endeavor required."120 

The virtue of perseverance rounds out the top ten lawyerly virtues. Being 
able to hang tough and to endure setbacks and disappointments is crucial for a 
successful career in the law. 

The aforementioned ten lawyerly virtues are essential for all lawyers to 
understand and to master. Public lawyers, however, face unique challenges in 
following these virtues in their professional lives. Five particularly special 
challenges that public lawyers face in pursuing virtue are discussed below. 

A. Life in a Fish Bowl 

Public lawyers usually find their professional lives much more open to 
outside scrutiny than private lawyers. The salary (or retainer arrangement) of a 

1 13. The Quotations Page, Quotation Details, http://www.quotationspage.comlquoteJ277 1.  
htrnl (last visited May 17,2006). 

1 14. M. SCOTT PECK, THE ROAD LESS TRAVELED (1978). 
1 15. M. SCOTT PECK, ABOUNDING GRACE: AN ANTHOLOGY OF WISDOM (2000). 
116. Id. at 6 (table of contents). 
117. Id. at 13. 
118. Id. 
119. Id. at 136. 
120. Id. 
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public lawyer may be public information. Furthermore, the accomplishments, as 
well as the setbacks, of a public lawyer may appear in agency reports or 
appropriations memoranda available to the public or to the legislature or even 
possibly on the front page of the newspaper. In order to endure and even thrive 
in a fishbowl, public lawyers must strive to perfect the lawyerly virtues of 
integrity, discipline, and perseverance in order to be above reproach and to 
achieve the myriad of responsibilities they are charged with accomplishing in the 
public interest. 

B. Multiple Constituencies 

While private lawyers are accountable to their partners in a law firm, to their 
clients and, ultimately, to state disciplinary authorities, public lawyers may have 
to answer to the legislature (federal, state, or local) in oversight hearings to 
determine their performance as measured against enabling legislation that created 
their jobs and agencies. An example of this might be a lawyer working for the 
Federal Trade Commission on matters of consumer protection. Public lawyers 
may have to take directions and orders from the chief executive officer charged 
with administering the law and policy of their agency. Lawyers working for 
executive branch agencies (e.g., the U.S. Department of Labor or a state's 
department of commerce) have to respond to memoranda from the President of 
the United States, governor of the state, or officials in the chain of command, 
regarding the settling of litigation or the general enforcement of laws. Public 
lawyers have to report to superiors within their agency, department, or branch 
regarding the implementation of law and policy; these superiors will usually (at 
least at the higher levels) be political appointees of the same political party as the 
chief executive (or an elected official other than the chief executive such as a 
state attorney general or county prosecutor). Finally, public lawyers must be 
sensitive to queries and requests from members of the public at large as well as 
from reporters of various public media. 

The problem of multiple constituencies for public lawyers demands special 
attention and focus on the lawyerly virtues of balance, energy, and justice in 
order to do what it takes to properly respond to these constituencies without 
neglecting any stakeholder; but, without unfairly favoring any one stakeholder. 

C. Low Relative Pay 

Public lawyers tend to make less-and, in some instances, much 
less-money than private lawyers. And yet, the cash value of a stint in the public 
sector (especially as a cabinet or subcabinet official of state or federal 
government) creates challenges for public lawyers to properly compartmentalize 
their professional activities-r they may run afoul of the ethical imperatives of 
impartiality and evenhandedness. Public lawyers cannot favor, or even provide 
the appearance of favoring, private f m s  for which they are interested in working 
after their stints of public service are over. In a related fashion, private lawyers 
with aspirations toward public lawyer "plum" positions-for example, 
appointment as a high ranking lawyer in the U.S. Department of Defense or the 
U.S. Department of Justice-must scrupulously segregate their private lawyerly 
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interests from the more circumscribed duties of public lawyers. 
The revolving door connection between the private sphere and the public 

sphere calls for special application by public lawyers of lawyerly virtues of 
courage and idealism to strive to avoid self-interest and, instead, to pursue the 
public interest. In my judgment, a lawyer that exemplified the proper entering 
and exiting of public roles and private roles was the late Elliot Richardson of 
~assachusetts. 12' 

D. Temptations to Grandstand 

Public lawyers can usually succeed in getting the attention of reporters; as 
a result, if they wish, public lawyers often can see their names in print. Public 
lawyers must resist the inclination to supply the media with their own opinions 
about legal and political adversaries. Although some private lawyers are able to 
get their names in print about specific cases they are handling, public lawyers 
have greater temptations to grandstand. The lawyerly virtues of integrity, justice, 
and discipline are crucial for public lawyers to master in order to deal with the 
strong temptation to vent egos in the media and, possibly, risk unfair advantage. 

E. Herculean Expectations 

Public lawyers are expected to do an endless assortment of tasks and to 
perform multiple functions. By way of example, several years ago I volunteered 
to help out a candidate running for the office of Indiana Attorney General. The 
candidate requested that I research and write a memorandum on the duties and 
responsibilities of Indiana Attorney General. I was amazed to find hundreds of 
statutory provisions charging that public lawyer-as well as the deputy attorney 
generals who worked with him or her-with responsibilities to investigate and 
enforce a panoply of laws. Other public lawyers (federal, state, local, or private 
attorneys bringing citizen suits as private attorneys general or representing 
charitable organizations) face similar crushing job performance expectations. 

How is one to cope? In order to deal with these Herculean expectations, 
public lawyers must combine the virtues of compassion (to help those in need) 
and justice (to right wrongs) with creativity and discipline to figure out 
appropriate priorities and to stretch scarce funds and busy work schedules. There 
will never be enough time to accomplish all that-is expected. There will never 
be sufficient funds to hire staff needed to do the work. Indeed, legislatures tend 
to increase the workloads and mandates of public lawyer jobs but then fail to 
appropriate sufficient money to do the work. 

121. See ELLIOT RICHARDSON, REFLECTIONS OF A RADICAL MODERATE 8 1-104 (1996). 
Richardson served in multiple jobs as a public lawyer-including United States Attorney, Attorney 
General of Massachusetts, Lieutenant Governor of Massachusetts, under U.S. Secretary of State, 
Secretary of the Department of Health, Education, and Welfare, Secretary of Defense, Attorney 
General of the United States, and Secretary of Comrnerce-and as a partner in a major private law 
fm. He wrote an entire chapter of his book on public service. Id. 
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There are several ways to describe what it means to be an American public 
lawyer. Elected officials who are lawyers and who perform legal roles in office 
clearly fit the definition of a public lawyer-whether at the national, state, or 
local levels. Government lawyers-hired by federal, state, or local government 
agencies or officers-meet the definition of public lawyer, as well. Surprisingly 
for some, private lawyers can function as public lawyers when they act as private 
attorneys general, when they represent charitable organizations, and even when 
they advance public policy-based legal arguments for private clients. 

.In pondering how public lawyers should go about trying to do their difficult 
jobs, we might approach the problem in a negative fashion by seeking to describe 
the principal vices-like sloth, greed, and anger, for instance-that public 
lawyers should strive to avoid. Nonetheless, a more positive approach of trying 
to articulate specific characteristics, or virtues, of a good public lawyer is a more 
appealing and useful strategy. 

All American lawyers-no matter if they work for the government, are 
lawyers in a private law f m ,  or in-house counsel in a business-need to focus 
on the ten vital lawyerly virtues in the following order of relative importance: 
(1) balance, (2) integrity, (3) idealism, (4) compassion, (5) courage, (6) 
creativity, (7) energy, (8) justice, (9) discipline, and (10) perseverance. 
Nonetheless, public lawyers face five specific virtuous challenges in performing 
their jobs. First, public lawyers must adapt to life in a fish bowl. Second, public 
lawyers face multiple demanding constituencies. Third, public lawyers must 
cope with receiving lower relative pay for their work. Fourth, public lawyers 
must control temptations to grandstand. Finally, public lawyers must handle 
Herculean expectations from others and themselves. In the final analysis, public 
lawyers need to exercise the synoptical virtue of wisdom'22 in addressing specific 
challenges with appropriate lawyerly virtues. 

122. According to Professor J. Rufus Fears, achieving the virtue of wisdom is a three-step 
process of moral education: 

Educ+to lead out from yourself. An education is a thr&-stage process, and it begins 
with information. It begins with every day. In fact, we live in a world in which we are 
so overwhelmed by facts and data that we have barely time to think. The data becomes 
so overwhelming that it is difficult to take the next step, which is to weave this into 
knowledge. 

What is knowledge? Knowledge is . . . an ability to see the pattern in a particular 
subject. 

But there is athird step, and that is taking that pattern and living your life by it, applying 
it. And that is what Socrates, and that is what Cicero, and that is what Dante and that 
is what Goethe all meant by "wisdom." Wisdom is ultimately an act of mediation. 

3 FEARS, supra note 1, at 213-14. 
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Public corruption is a plague that infects all that it touches. It not only 
corrupts those involved, but corrupts the system of government that permits it to 
survive. It corrupts the area where it exists and taints the view that those outside 
the area have. It corrupts the public's confidence in their elected officials and 
causes the public to not participate in the political process with the view that it 
makes no difference because everyone is corrupt. 

For far too long, citizens looked at corrupt government as a way of doing 
business in Lake County. Tolerance of corrupt public officials resulted in even 
lower expectations. This image unfortunately tends to become self-fulfilling and 
makes any effort to change it all the more difficult. 

Long characterized as a place where government corruption was the norm 
rather than the exception, a culture change of epic proportions is taking place in 
Northwest Indiana. Although the vast majority of public officials in the region 
are honest and ethical, over the years, everyone gets tainted, and ultimately all 
pay a heavy price for those who are in public service for personal gain. 

As the new millennium arrived, that all began to change in Northwest Indiana 
as a major "weeding and seeding" effort began to unfold. Public disgust had 
reached a point where business as usual was no longer acceptable. A series of 
events, really beginning around 1990 with the creation of the Northwest Indiana 
Quality of Life Council, served as the impetus for change.' By 2003, intense 
energy was being directed at weeding out corrupt public officials, while seeding 
the political system with opportunities, encouragement, and support for elected 
officials to focus attention on transparency and the promotion of ethics in 
government. The following is intended to be a brief summary of significant 
stopping points along the road to changing the culture of Northwest Indiana and 
creating an ethical government once again worthy of the public's trust. 

I. STUDY: TRANSFORMING THE ECONOMY OF NORTHWEST INDIANA 

In December of 2000, a study, Transfomzing the Economy of Northwest 
Indiana, was released.* Funded by the ~orthwest Indiana Quality of Life 
Council, the study was conducted by William Sheldrake, President of the Indiana 
Fiscal Policy Institute, and Morton Marcus, Director of the Indiana Business 
Research Center at Indiana University's Kelley School of Business. The study 
commented on the significant mistrust of and by local political leaders, 

* Executive Director, Northwest Indiana Local Government Academy. A.B., 1965, 
Wabash College; M.B.A., 1972, Loyola University; J.D., 1977, South Texas College of Law. 

1.  See Northwest Indiana Quality of Life Council, Mission, http://www.nwiqlc.org/qlcfacts. 
php (last visited May 18,2006). 

2. WILLIAM SHELDRAKE & MORTON MARCUS, TRANSFORMING THE ECONOMY OF 

NORTHWEST INDIANA (2001) (report delivered to the Northwest Indiana Quality of Life Council). 
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corruption in government, perceptions of the Northwest Indiana region, and the 
affect of those perceptions on economic development and the quality of life.3 

Although certainly everyone recognized the credibility gap that had existed 
long before the release of the study, no one ever talked openly and consistently 
about it or suggested that the citizens get involved to do something to correct the 
situation. Finally, the topic had been broached in a published report suggesting 
that public corruption was affecting the quality of life of the residents of 
Northwest Indiana. If the region was ever going to once again enjoy a vibrant 
economy, the issue had to be addressed, and change had to be forthcoming. 

II. UNITED STATES AITORNEY 

On September 21,2001, Joseph Van Bokkelen was appointed Unites States 
Attorney for the Northern District of Indiana.4 He established as one of the 
district's priorities the investigation, charging, and prosecution of public 
corrupti~n.~ His commitment was to remove those who chose to abuse their oath 
of office and exploit the public trust. 

Since announcing his program, Operation Restore Public Integrit~,~ more 
than thirty persons have been indicted or otherwise charged. The public has a 
right to know whether their public officials are honest, and the public officials 
need to know that someone is watching them. In the words of the U.S. Attorney, 
"A little paranoia is not bad in this area."7 

In September of 2002, the Northwest Indiana Local Government Academy 
was established at Indiana University Northwest.* A collaborative effort of the 
six colleges and universities in Northwest Indiana, the Academy's mission is to 
promote excellence in both government and governance by providing educational 
opportunities that will enhance the leadership and decision making skills of local 
elected officials, public employees, and  citizen^.^ 

The Northwest Indiana Quality of Life Council is a publiclprivate partnership 

3. Id. 
4. United States Attorney's Office, Northern District of Indiana, Joe Van Bokkelen, 

http://www.usdoj.gov/usao/inn/District~Info~SAttorney.htm (last visited May 18,2006). 
5. Speaker's Bureau, United States Attorney's Office, Northern District of Indiana, Mission 

of the United States Attorney's OfJie for the Northern District of Indiana, http://www.usdoj. 
gov/usao/inn~Speaker~Bureau/SpeakersSBureau2.htm (last visited Apr. 1 1,2006). 

6. Debra Gmszecki, Arrests Played out Like an Adagio, While Code of Ethics is Passed, 
TIMES (Northwest Indiana), Sept. 6, 2003, available at http://www.thetimesonline.com/ 
articles/2003/09/06/news/top~news/affa3bcOfc 12580686256d9900 146a59.txt. 

7 .  Id. (internal quotation marks omitted). 
8. See generally Indiana University Northwest, Northwest Indiana Local Government 

Academy, http://www.iun.edu/-lgd (last visited May 18, 2006) (discussing the organization's 
history and mission). 

9. Id. 

fon 
COI 
ind: 
fon 
Ind 
cha 
nee 
nee 
ind 

rec 
by 
lev 

inc 
in 
go' 
Lo 
co: 

re: 
etl 
an 
m 
tr; 



A CHANGING CULTLTRE 

formed to promote sustainable development in Lake, Porter, and LaPorte 
~ount ies . '~  The Quality of Life Council provides a forum for a diverse group of 
individuals from both the public and private sector to meet on a regular basis to 
formally promote continuous improvement in the quality of life in Northwest 
Indiana through the development of an appreciation for regional solutions to the 
challenges faced in achieving and sustaining a high quality of life, sponsoring 
needed research to improve the quality of life, identifying and advocating for 
needed sustainable development projects, and developing and monitoring key 
indicators pertaining to the region's quality of life." 

In June 2003, the Northwest Indiana Quality of Life Council released a draft 
of its Quality of Life Indicators Report.'* The report addressed eleven 
community based "indicators" ranging from diversity to health and safety. At the 
conclusion of the discussion of each of the indicators was a set of 
recommendations. It was hoped that the policy recommendations would be used 
by decision-makers to craft public policy at the local, county, regional, and state 
levels of government. 

One of the indicators, "A Community of Engaged and Caring  citizen^"'^ 
included a discussion of local government in the three-county area.14 Included 
in the recommendations at the end of the section was a call for all local units of 
government to develop and adopt ethics  ordinance^.'^ The newly-established 
Local Government Academy was encouraged to serve as a resource for those 
communities. l6 

IV. ETHICS SYMPOSIUM 

About the same time as the Indicators Report was being released, the Local 
Government Academy was asked by the Northwest Indiana Quality of Life 
Council to develop an ethics symposium for the Council's September meeting.17 

At the conclusion of the symposium, the Quality of Life Council adopted a 
resolution supporting the development, adoption, and full implementation of 
ethics ordinances in all municipalities and county governments in Lake, Porter, 
and LaPorte Counties.18 In addition, the resolution recommended a set of 
minimum standards for inclusion such as the appointment of an ethics officer, 
training for employees and elected officials, identification of an investigatory 

10. Northwest Indiana Quality of Life Council, supra note 1. 
11. Id. 
12. NORTHWEST INDIANA QUALITY OFLIFE COUNCIL, Q u m  OFLIFE INDICATORS REPORT 

(2004), http://www.nwiglc.org/indicators/2004QU=IndicatorsReport.pdf. 
13. See id. at 91. 
14. Id. at 93-98. 
15. Id. at 101. 
16. Id. 
17. Northwest Indiana Quality of Life Council, Quarterly Meeting Agenda (Sept. 5,2003) 

(on file with author). 
1 8. QUALITY OFLIFE COUNCIL, RESOLUTION: MUMCIPAL AND COUNTY ETHICS ORDINANCES 

(2003). The resolution is included as Appendix A. 
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body to address suspected violations of the ethics code, and substantive sections 
that address issues such as gifts, conflicts of interest and nepotism, post- 
employment restrictions, financial disclosure, whistleblower protection, and 
appropriate enforcement authority.lg 

The Northwest Indiana Quality of Life Council committed to communicate 
the contents of the resolution to decision-makers in Northwest Indiana; to provide 
supplemental information and materials to decision-makers who can contribute 
to the development, adoption, and full implementation of ethics ordinances in all 
municipalities and county governments in the Lake, Porter, and LaPorte 
Counties; and to take steps to educate the general public regarding the need to 
adopt robust ethics  ordinance^.^' 

One of the speakers at the symposium was the United States Attorney, Joe 
Van Bokkelen. Van Bokkelen discussed his number one priority: rooting out 
public corruption. As he spoke about zero tolerance for public corruption, nine 
people were being arrested by agents of both the FBI and Department of Labor. 
This action occurred as the result of two federal indictments having been 
returned the previous day.21 

In the fust, six East Chicago public officials, the city controller, engineer, 
park superintendent, and three East Chicago City Council members were indicted 
on eleven counts of fraud. The charges stemmed from an earlier concrete 
replacement program. Subsequently all six either pled guilty or were convicted 
by a jury. 

The second was a sixteen-count indictment stemming from a real estate 
development in Chesterton, Indiana. Four people were charged with funneling 
kickbacks in a 1999 land deal, including a union official and the former Indiana 
Democrat Party Chairman. All were subsequently found guilty either by way of 
a plea or, in one case, a trial. 

On September 5, 2003, the weeding and seeding efforts picked up 
considerable momentum and sent shock waves around Northwest Indiana. From 
that day forward the pace of activities as well as the public's awareness increased 
exponentially. With the help of the two local newspapers, the Times and the Post 
Tribune, the importance of rooting out public corruption, and the need for 
transparency in government and ethics, subjects rarely if ever mentioned in the 
past, were now in front of the public on a routine basis. 

V. ETHICS ORDINANCES AND INDIANA HOUSE BILL 1033 

In November 2003, the Town of St. John became the first in a series of 
communities to pass an ethics ordinance. The example set by the Town of St. 
John was followed quickly by the City of Hobart, which passed an ordinance of 
its own in ~ e c e m b e r . ~ ~  

Se 
thc 
wc 

19. Id. 
20. Id. 
2 1 .  Gruszecki, supra note 6. 
22. See Ethics in Local Government Have Overcome a Serious Issue in NWI, NORTHWEST 

INDIANA LOCAL GOVERNMENT ACADEMY, Apr. 4, 2004, http://www.iun.edu/-lga/news/4-5-M 
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State Representative Charlie Brown (D-Gary) was a participant at the 
September 5, 2003, ethics symposium.23 He took part in a panel discussion on 
the need for ethics in g~vernment.~~ That day he informed the author that he 
would be drafting legislation for introduction during the next session. 

Representative Brown followed up on that commitment by introducing 
House Bill 1033 in December of 2003 for consideration during the 2004 
legislative session.25 The bill, which incorporated significant parts of the 
language in the resolution that had been adopted by the Quality of Life Council 
at its quarterly meeting three months earlier, was referred to the Committee on 
Local Government. The bill was never given a hearing by the chairman of the 
committee. 

VI. 2004 DEVELOPMENTS 

A. Ethics Ordinances 

The pace and intensity of discussion began to gain momentum as 2004 
arrived. In January 2004, three communities, the Town of Highland, the City of 
Crown Point, and the City of LaPorte, passed Sense of Council  resolution^.^^ 
In each instance, the resolution was recognition of the importance of having an 
ethics ordinance, a strong endorsement of the establishment of an ethical public 
culture in the public service, and support for the ongoing efforts of the Local 
Government Academy. A month later, in February 2004, the City of Lake 
Station passed an ethics ordinance.27 

B. Ethics Pledges 

In early 2004, the Lake County Community Development Committee 
("LCCDC") became aware of the emphasis being placed on ethical government 
by the Local Government Academy. Wanting to actively support the effort, the 
LCCDC came up with the idea of an Ethics Pledge for candidates running for 
office in the April 2004 primary elections.28 The pledge was sent to every 
candidate running in the primary election in Lake County. Candidates were 
encouraged to review and sign the pledge and return it to a representative of the 
LCCDC. Out of 114 letters sent, 11 1 pledges were signed and returned. 

The Mayor of Valparaiso requested that the pledge be re-worded so that it 
would be appropriate for city employees to sign. The LCCDC did so, drafting 
a second pledge suitable for use by government employees. 

.shtml [hereinafter Ethics in Local Government]. 
23. See app. A. 
24. See app. A. 
25. H.R. 1033, 1 13th Leg., 2d Reg. Sess. (Ind. 2003). 
26. See Ethics in Local Government, supra note 22. 
27. See id. 
28. LAKE COUNTY COW DEVELOPMENT COMMITI-EE, ETHICS PLEDGE (2004). The 

pledge is included as Appendix B. 
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On March 26,2004, an ethics workshop was conducted to discuss what had 
transpired in Northwest Indiana since the September 2003 symposium It 
presented an opportunity for the various communities that had adopted an 
ordinance already to review their experiences with those who were in the 
discussion and review stages. 

C. Ethical Campaign Issues 

For the first time in memory, the 2004 election campaign gave rise to 
Northwest Indiana's first real ethical campaign issue in the Town of Highland. 
Prior to the election, two policemen were members of the five-member Town 
Council. With a fireman running for one of the other council seats, Highland 
faced the distinct possibility of having a town council controlled by town 
employees. 

The conflict of interest issue was hotly debated and well documented by the 
local media during the campaign. It should be noted that a subsequent review of 
the prior four years of activity revealed that the two town employees who were 
already sitting on the council voted more than three hundred times on issues 
likely to be considered conflicts such as salaries, claims, work rules, and take 
home cars. 

In the end, all three town employees were defeated in the 2004 election. It 
will never be known if the ethical issue played any role in the outcome of the 
election. Nevertheless, it is significant in the author's mind that the issue was 
raised and discussed as ardently as it was during the campaign. 

D. Additional Ethics Ordinances 

In June 2004, the City of LaPorte adopted an ethics ordinance and followed 
up by appointing an ethics officer for the city.29 During the month of July 2004, 
the Town of Merrillville passed its version of a "Sense of Council" resolution 
similar in nature to the ones which had been passed in Crown Point, Highland, 
and LaPorte. Merrillville also appointed an ethics officer for the town. In 
September, the Town of Cedar Lake, and then in December, the City of Whiting 
adopted ethics ordinances for their respective cornm~nities.~~ As had been done 
earlier in LaPorte and Merrillville, both communities appointed an ethics officer 
for their respective community. 

E. Land Use Planning Workshop 

In December 2004, at its Quarterly Meeting, the Quality of Life Council 
conducted a workshop on the issue of Land Use Pl~inning.~' Part of the workshop 
was a role-playing session of a local towdcity council meeting. The issue being 
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29. LaPorte, Ind., Ordinance 16-2004 (June 2004). 
30. Ceder Lake, Ind., Ordinance 896 (Sept. 2004); Whiting, Ind., Ordinance CC-2004-1696 

(Dec. 2004). 
31. Northwest Indiana Quality of Life Council, Sensible Tools for Healthy Communities 

Workshop (Dec. 3,2004) (on file with author). 
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discussed by the council was a big development being planned and the need for 
a variance. As the meeting began, the first question raised by participants was 
one addressing an ethical issue involving the appropriateness of a large developer 
"wining and dining" council members before they were going to vote on the 
developer's request for a variance. 

This event is mentioned because, two or three years earlier, the ethical issue 
would never have been mentioned, much less be the first topic raised as a point 
of discussion. The community of Northwest Indiana was becoming sensitized to 
the important role ethical government plays in economic development, capital 
investment, job creation, and quality of life for its citizens. 

F. Indiana House Bill 1360 

In December 2004, State Representative Charlie Brown (D-Gary) once again 
introduced legislation, House Bill 1360, dealing with the establishment of ethics 
ordinances in all cities and towns in the state.32 The language of that bill was 
identical to that of House Bill 1033, which Representative Brown had introduced 
a year earlier. This time, however, Representative Brown had a co-sponsor on 
the bill, Phil Hinkle (R-Indianapolis), Chairman of the Committee on Local 
Government. 

The bill, as was the case a year earlier, was referred to the Committee on 
Local Government. Unlike the prior year, however, the bill was given a hearing 
in committee on February 10, 2005. Representatives from the Indiana 
Association of Cities and Towns, the Indiana Association of Counties, and the 
County Commissioners Organization all testified against the legislation. It did 
not pass out of committee. 

VII. 2005 DEVELOPMENTS 

A. Ethics Ordinances 

On March 17,2005, the City of Valparaiso Ethics Commission completed an 
extensive update of Valparaiso' s ethics ordinance.33 The original ordinance was 
drafted and adopted in 1994. As quickly as it had been passed, it was placed on 
a shelf and ignored until the effort to reinvigorate the Ethics Commission and 
ethics policy by Mayor Costas. Almost a year later, the revised ordinance has 
still not been acted upon by the Valparaiso City Council. 

In April, Porter Township in Porter County adopted an ethics policy. In 
October, Porter County adopted an Ethics That same month, four 
organizations came together to draft a document called a Compact with Lake 
County Voters.35 Similar in some respects to the ethics pledge a year earlier, the 

32. H.R. 1360, 1 13th Leg., 2d Reg. Sess. (Ind. 2004). 
33. Valparaiso, Ind., Ordinance 37-2005 (Mar. 17,2005). 
34. A Resolution Adopting an Ethics Policy for Representatives of Porter Township, Porter 

Township Res. 2005-2 (Apr. 6, 2005). 
35. NORTHWEST INDIANA QUALITY OFLIFE COUNCIL ET AL., COMPACT WITH VOTERS OFLAKE 
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compact dealt with values such as transparency, efficiency and effectiveness, 
accountability, and citizen involvement at the county level of g~vernment .~~  
Candidates running for county-wide office in the 2006 primary election were 
asked to sign the compact. A majority of the fifty-four candidates opted to sign 
the compact. 

As 2005 was coming to an end, another noteworthy event took place in 
Northwest Indiana the evening of November 21, 2005. That night in 
Schererville, Indiana, the Crown Point City Council and the Town Councils from 
Highland and Munster met in joint session. During that session, each of the three 
communities adopted identical language ethics  ordinance^.^^ Additionally, the 
three communities adopted a unique Inter-local Agreement which dealt with two 
issues: first, joint ethics training, and second, the creation of a three-community 
Shared Ethics Advisory Commission. 

B. Indiana House Bill 1120 and the Northwest Indiana Regional 
Development Authority 

During the 2005 legislative session, House Bill 1 12038 was passed.39 Among 
other things, the bill established the Northwest Indiana Regional Development 
Authority ("RDA"). The bill was an extraordinary convergence of vision and 
politics in Indiana. Signed into law by Governor Daniels on May 1 1,2005, at the 
GaryIChicago Airport, the Regional Development Authority was considered a 
critical step toward reviving the economy of the region by providing a major 
funding source for large economic development projects in Lake and Porter 
Counties. 

The first public meeting of the RDA revealed yet again how the culture in 
Northwest Indiana was changing. At that first meeting on September 26,2005, 
the chairman of the Regional Development Authority invited the author of this 
Article, as Executive Director of the Northwest Indiana Local Government 
Academy, to make a presentation on the important role the Regional 
Development Authority could play in advancing the cause of transparency and 
ethics in government.@ 

The following day, at its first formal meeting, the seven newly appointed 
members of the RDA spent considerable time discussing the momentous 
opportunity that was at hand for the RDA to lead by example and to set the tone 

COUNTY (2005). This is included as Appendix C. 
36. Id. 
37. Town of Munster, Minutes of a Special Meeting of the Town Council Conducted Jointly 

with the Common Council of the City of Crown Point and the Town Council of the Town of 
Highland (Nov. 21, 2005), available at http://www.munster.org/egov/docs/l143554513~ 
79785 1 .pdf. 

38. H.R. 1120, 114th Leg., 1st Reg. Sess. (Ind. 2005). 
39. Governor Signs Stadium Bill, INDIANAPOLIS STAR, May 11,  2005, available at http:// 

www.indystar.com/apps/pbcs.dlyarticle?AI50511/NEWS01/505 1 100911006. 
40. Northwest IndianaRegional Development Authority, Organizational RDA Board Meeting 

Agenda (Sept. 26,2005) (on file with author). 
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for future behavior on the part of local units of government. A long discussion 
ensued surrounding the establishment of a set of values and a vision for the RDA 
along with an ethics 

Talk turned to action at the October meeting of the RDA when the Board 
ratified its values and vision.42  he values-to be bold, collaborative, 
transparent, non-partisan, efficient, and accountable-are intended to be the 
guiding compass as the authority conducts its business. At the same meeting, the 
RDA ratified a substantive ethics policy for its board and its employees. A 
subcommittee reviewed many sample ethics ordinances and policies before 
corning up with its own. The policy adopted somewhat mirrors the state ethics 
policy because the state ethics policy was deemed to be the best policy among the 1 
ones reviewed. 

Taking its role as a catalyst for change earnestly, the RDA went a step further 
in its efforts to promote transparency in government and ethical behavior as it 
developed an application form for those entities coming to the Authority seeking 
financial support. Any organization seelung funding from the RDA will be 

I 
required to submit as part of its supporting documentation a copy of the ethics 
guidelines to which the applicant adheres. 

1 

i 
L 

CONCLUSION ! 
f 

TO date, many cities, towns, and other governmental units in Northwest i 
Indiana have recognized the importance of ethical government to the quality of 
life, capital investment, and job creation in the region. They have taken that 
belief and acted on it by adopting ethics ordinances or ethics policies. Many 
others have come to realize it is in their best interests to get involved and become 
part of the solution, while others steadfastly refuse to adopt the concept of ethics 
in government. 

The weeding has started and will continue, but if simply prosecuting and 
locking up those public officials who abuse the public trust was the answer, Lake 
County and Northwest Indiana would long ago have become a corruption-free 
zone. This obviously is not the sole answer. 

Significant culture changing activity-the seeding-has occurred over the 
past two to three years. In the author's opinion, there is more being done in 
Northwest Indiana on a regional basis to promote a climate of renewed 
confidence in public officials than anywhere else in the country. Just a few short 
years ago, none of this would even have been considered. The citizens are 
standing up and becoming the good gardeners. 

41. Northwest Indiana, Regional Development Authority Formal Meeting Agenda (Sept. 27, 
2005) (on file with author). 

42. Vicki Urbanik, Sanders and Hullenbeck Picked for RDA Director and Attorney Posts, 
CHESTERTON TRIB. (Chesterton, Lnd.), Oct. 26,2005, available at http://www.chestertontribune. 
~~~/No~thwest%20Indiana/sandersSanddhollenb~k~pick~~fo.ht~. 
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ILIN-SPEA 
3400 Broadway 

& Gary, Indiana 46408 

Quality of Life Council 
Sustainable Future for Northwest Indiana 

RESOLUTION 
Municipal and County Ethics Ordinances 

Whereas the Northwest Indiana Quality of Life Council seeks to promote a higher quality of life 
in Lake, Porter, and LaPorte Counties; 

Whereas county and municipal governments play key roles in developing and maintaining a 
high quality of life that is sustainable over the long term; 

Whereas confidence in the integrity of governmental officials, both elected and appointed, is 
critical to citizen engagement in the full life of the community; 

Whereas confidence in the integrity of local government is shaken by reported and suspected 
incidences of waste, fraud, and mismanagement; 

Whereas ethics ordinances have proven effective as: 

Guidelines for elected and appointed officials in the exercise of their public duties, 
Benchmarks against which the behavior of local officials can be assessed, and 
Tool through which to restore and increase public confidence in the integrity of local 
governments, and 

Whereas effective ethics ordinances includes certain identifiable elements, 

Now, therefore, be it resolved that the Northwest Indiana Quality of Life Council supports the 
development, adoption, and full implementation of ethics ordinances in all municipalities and 
county governments in Lake, Porter, and LaPorte Counties. At a minimum, these ordinances 
should include the following elements: 

An "aspirational" introduction that clearly states that the purpose of the code is not to 
create more criminal codes, but to establish systems that hold the potential to restore 
trust in local government, 
The appointment of an "ethics officer," in most instances as a collateral duty of an 
appointee who is already in service to the municipality or county adopting the 

. 

Adoptei 
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ordinance, 
Required training in ethics for all employees and elected officials, 
The identification of an investigatory body (e.g., an auditor, inspector general, 
prosecutor, or ethics commission) to address suspected violations of the ethics code, 
and 
Substantive sections that address the following issues: (1) gifts (i.e., solicitation, 
acceptance, and unauthorized compensation), (2) employment and business conducted 
with government entities (i.e., conflicts of interest, lobbying, the hiring of relatives, 
and patronage), (3) the misuse of public positions, (4) post and pre-employment 
restrictions, (5) voting conflicts, (6) financial disclosure, (7) sunshine laws and open 
meetings stipulations, (8) access to public records, (9) procurement, (10) 
whistleblower protection, (1 1) campaign ethics, (12) the regulation of private citizens 
with respect to gifts and bribes, and (13) sanctions pertaining to all of the above, 
including fines, penalties, removal from office, and public reprimands. 

Pursuant to this resolution, the Northwest Indiana Quality of Life Council will: 

Communicate the contents of this resolution to decision-makers in Northwest Indiana; 

Provide supplemental information and materials to decision-makers who can 
contribute to the development, adoption, and full implementation of ethics ordinances 
in all municipalities and county governments in the Lake, Porter, and LaPorte 
Counties; and 
Take steps to educate the general public regarding the need to adopt robust ethics 
ordinances. 

Adopted: September 5,2003 
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Appendix B 

Ethics Pledge 

[Vol. 39521 

As a candidate for public office in Lake or Porter Counties, Indiana, I recognize the importance of 
ethics for my own good and well-being and also for the good and well-being of my constituents and 
the community as a whole. Therefore, as a candidate and if elected, I pledge to abide by the 
following Code of Ethics: 

1. I will uphold the Constitutions, laws, and regulations of the United States of America and the 
State of Indiana and its subdivisions as I am required to do by my oath of office. In addition, 
if I become an elected representative of the people, I will adhere to the fundamental principles 
of representative democracy. 

2. I will adhere to the highest level of ethical conduct and place ethics above party loyalty or 
personal interests and relationships. 

3. I will devote the appropriate amount of time to my office, considering whether it is a full-time 
or part-time position, and in either case will perform my duties based on fundamental values 
such as competency, equity, truth, and integrity. In the pursuit of these principles, I will work 
cooperatively with other public officials. 

4. I will use my authority to promote the efficient and effective delivery of public services in my 
realm of responsibility and will avoid participating in any decision where I have a conflict of 
interest or from which I, my family, or business associates may personally benefit. Where my 
public responsibilities require my participation, I will publicly disclose the nature of my 
conflict. 

5 .  I will never discriminate unfairly by dispensing special favors or privileges to anyone, whether 
or not for remuneration, and I will never solicit or accept for myself, my family, or my 
business and professional associates any favor or benefit that might be construed by reasonable 
persons as influencing the performance of my public duties. 

6. I will make no private promises of any kind which may unduly influence my public duties. 

7. I will not engage in any business with public agencies that would b d i r e c t l y  or indirectly 
-inconsistent with the conscientious performance of my public duties and I will make no 
improper use of public property or resources for the personal benefit of myself, my family, or 
my business and professional associates. 

8. I will never use information coming to me confidentially in the performance of my duties as 
a means for personal profit or other personal advantage. 

I willin 
agree t~ 

cormnil 

9. I accept the responsibility to expose corrupt practices whenever they come to my attention and 
will, where empowered to do so, protect from retaliation any public employee who has 
exposed corrupt practices. 
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10. I solemnly pledge to uphold these principles, ever mindful that public office is a public trust. 

I willingly acknowledge my belief in and commitment to this Ethics Pledge and if elected, I further 
agree to require all employees over whom I have supervision to adhere to this Pledge. All this I 
commit to this - day of ,2004. 

(Signature) 
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Appendix C 

Open Letter to the Citizens of Lake County 

Dear Citizens: 

A great deal has been accomplished over the course of the last five years with respect to 

local government. Property tax reform has focused renewed attention on its true costs. Our U.S. 

Attorney has vigorously prosecuted numerous instances of public corruption. Our local 

newspapers have cast a watchful eye on elected and appointed officials. Studies conducted by 

lndiana University and others have shed new light on public budgets. The Lake County 

Community Development Committee and the Local Government Academy of Northwest lndiana 

have promoted the use of ethics pledges and ethics ordinances. The General Assembly has 

given us new vehicles (e.g., a Regional Development Authority and an expanded scope of 

responsibilities for the Northwestern lndiana Regional Planning Council) through which to promote 

an improved quality of life. And we are encouraged by the participation of officeholders in Lake 

County Government in Congressman Pete Visclosky's much-welcomed initiative on governmental 

efficiency and effectiveness. 

That being said, Lake County voters are frustrated and angry. Some have called for a 

wholesale change. Others have thrown up their hands, declaring that nothing will ever change in 

Lake County. 
In our view, both of these responses are unwise. Many elected officials serve us effectively 

and responsibly. And many citizens who volunteer on boards and commissions or who are 

employed in local government serve honorably as well. Further, we do not believe that any one 

political party has a corner on the market of good ideas and ethical performance. 

At the same time, we're concerned that the several developments noted above have yet to 

produce real change in the underlying culture of county government. Too often, decisions appear 

to revolve around an apparent need to control jobs and other benefits. We worry about a return to 

business as usual, followed, in another few years, by another spasm of reform. 

Elections to county-wide office will soon be upon us. With this in mind, we offer the 

enclosed "Compact with Lake County Voters" to those who may be considering a run for office 

and to all Lake County voters. The Compact's provisions reflect values (i.e., transparency, 

efficiency and effectiveness, accountability, and citizen involvement) and, in some instances, 

specific remedies associated with the Progressive Era, a nearly century old reform agenda that 

was largely ignored in Indiana. Together, the Compact's several elements represent a reform 

agenda that could - we think - contribute to the kind of culture change that is still needed in Lake 

County government. 

We invite all residents of Lake County to consider whether or not candidates for County 

office in the Spring 2006 primary election demonstrate a willingness to sign on to the Compact. 

We encourage voters to give strong consideration to candidates who endorse the several 

commitments reflected in the Compact. Further, we encourage our local newspapers to endorse 

all or portions of this document and to identify candidates who sign on. 

Candidates for County office are encouraged to forward signed copies of the Compact to the 

attention of Ed Charbonneau, Northwest lndiana Local Government Academy, c/o lndiana 

University Northwest, 3400 Broadway, Gary, IN 46408. Mr. Charbonneau's fax number is 981- 

4244. 
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Together, let's finish the good work that has been accomplished 

five years! 

Sincerely, 

Daniel Lowery, Ph.D. 
Northwest lndiana 
Quality of Life Council 

Phyllis Sovola 
League of Women Voters, 
Calumet Area 

over the course 

535 

of the last 

Ed Charbonneau 
Northwest lndiana 
Local Government Academy 

Cal Bellamy 
Ethics in Government Taskforce, Lake County 
Community Development Committee 
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Compact with Voters of Lake County 

As a candidate for county office, I pledge that I will actively support and promote: 

1. Full participation in the "Good Government Initiative." 

This should include the prompt implementation of any recommendations which fall under 
the jurisdiction of the office holder. If an office holder determines that a particular 
recommendation cannot or should not be implemented, a clear explanation as to why 
should be made public. 

2. Development, adoption, and implementation of ordinances and policies and procedures that 
will better ensure that supplies and equipment paid for by taxpayers (e.g., automobiles, cell 
phones, etc.) are used exclusively for public purposes. 

3. Adoption and enforcement of a robust ethics ordinance and complementary administrative 
guidelines. 

At a minimum, the policies and procedures adopted should address conflicts of interests, 
gifts, the use of public property, and the appointment of an independent ethics commission. 

4. Development of additional analyticlinvestigative capacity to assist county commissioners 
and members of the County Council in improving efficiency and effectiveness. 

This need could be met by an independent appointee with auditing or other relevant 
experience. Alternately, a county inspector general could be empowered with limited 
authority to address concerns pertaining to budgetary and operational performance. 

5. Adoption of merit principles in hiring and promotion decisions. 

A complementary commitment to equal employment opportunity principles will ensure a 
highly qualified workforce that is representative of all communities in Lake County. This 
commitment will require the engagement of a human resources management professional 
and budgetary incentives to ensure compliance across all departments. 

6. Use of professional information technology services. 

An explicit goal to unify and centralize the County's data processing functions should be 
pursued as well. 

7. Development of a user-friendly website that provides citizens with current and historical 
budgetary and operational data pertaining both to efficiency and effectiveness. 

8. Adoption of innovative budgeting'techniques, such as activity-based accounting. 

9. Adoption of those elements of the county manager form of government that are consistent 
with the State's Constitution. 

10. Creation of a volunteer Public Service Commission. 

The new commission should be directed to (a) develop "job descriptions" for all appointed 
boards and commissions, (b) develop a user-friendty web site to facilitate volunteerism, (c) 
screen applicants for board~commission service, (d) rank the top three-to-five candidates for 
selection by the appointing authority, (e) promote public service throughout the County, (f) 
promote participation in under-represented communities, and (g) gather, maintain, and 
publicize data related to public service in Lake County. 

Further, I attest to my willingness to be held accountable for my performance as an elected official 
in advancing each of these commitments. 

Signature Date I 
Printed Name 



LEGISLATIVE ETHICS IN INDIANA: A MATTER OF 
PERCEPTION-AND PERCEPTION MATTERS 

EDWARD D. FEIGENBAUM* 

Few things are as critical to the effective and efficient performance of a 
democracy as the understanding by public officials that public service is a public 
trust. The system can only function properly if those responsible for legislating, 
implementing, and adjudicating our laws are motivated by public service, rather 
than by self-interest.' 

In a state such as Indiana, where service in the General Assembly is a part- 
time responsibility, this altruistic motivation becomes even more important as 
lawmakers must insulate-r separate-themselves from assorted outside 
influences that might adversely affect their ability to make impartial decisions 
and vote on matters without having their motives questioned over the perception 
or reality of those actions. 

When one considers "Models and Directions for Indiana" in the realm of 
legislative ethics, there are two approaches to take. One is to consider Indiana 
legislative ethics in a national context, measuring our progress and standing 
against Congress or other states across the country. The other option is to 
evaluate Indiana legislative ethics in a vacuum, and consider whether we can 
simply do a better job of ensuring that our legislators are responsive to their 
constituents and the needs of the state, and not swayed by other 
considerations-illegal or morally questionable-that can be interposed in the 
relationship between a legislator and his or her district. 

When one views the extensive litany of public corruption cases in other 
states and the daily news reports from other states about questionable ethical 
activities: Indiana's legislature appears to be largely above the fray in terms of 
legislative activities, and has been relatively free of high-profile 
scandals-admittedly as measured against some significant transgressions in 
other states-for many years. Indiana appears to be headed in the right direction. 

Certainly, the ethical climate is better today than it was in the late 1970s. At 
that time, two successive Republican Senate president pro tempores were 
convicted of public corruption charges, the legislature operated in a closed 
environment accessible only to veteran lobbyists, with control centralized in a 
handful of members and committees, and a citizen outside of Indianapolis proper 
had little ability to access news or information about legislative a~tivities.~ In 
Indiana, legislative ethics had long resembled the line from Huckleberry Finn, 
where one of the Twain characters asked: "[Wlhat's the use you learning to do 
right when it's troublesome to do right and ain't no trouble to do wrong, and the 

* B.A., with honors, 1978, Indiana University; M.B.A., 1982, Indiana University School 
of Business; J.D., 1982, Indiana University School of Law. 

1. Edward D. Feigenbaum & Stephan W. Stover, Privacy and Government Ethics, in 
PRIVACY LAW AND PRACrICE 16-1 (George B. Trubow ed., 1987). 

2. DAVID E. FREEL, COGEL BLUE BOOK 2005 ETHICS UPDATE (2005). 
3. See JUSTIN E. WALSH, THE CENTENNIAL HISTORY OFTHE INDIANA GENERAL ASSEMBLY, 

1816-1978, at 643-45 (1987). 
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wages is just the same?"4 f: 

Why is it better in Indiana today? We seem to benefit from a better class of 
people in public service for the right reasons. We have more stringent statutory 
laws and chamber rules proscribing unethical conduct on the part of both 
lawmakers and those seeking to influence them.5 Citizens-and prosecutors- 
have additional tools at their disposal, such as personal financial disclosure 
forms: to help evaluate whether lawmakers are acting in their own self-interest. 
We scrutinize conduct more carefully, both as a law enforcement priority and 
because members of the news media are less dependent on personal relationships 
with lawmakers and more aggressive in their work.7 We are home to a 
generation of Hoosier citizens who appear to have a much lower public tolerance 
of misconduct than their parents and grandparents. We afford legislators more 
tools for assessing their own conduct, including a more active Senate ethics 
committee that provides counsel to colleagues about conflicts (albeit privately, 
with no public disclosure of the actions), and the Internet, which allows 
lawmakers to quickly-and anonymously-determine how their colleagues in 
other states have approached similar situations. Finally, we enjoy greater 
transparency, through the Internet availability of almost real-time information 
about legislation and legislative action, and streaming video of legislative floor 
proceedings and some key committee meetings. 

But despite these advances, Indiana is far from perfect for several reasons. 
First, promoting legislative ethics is a thankless task. Although the public 
professes to desire high standards, it has low expectations of lawmakers as a 
group. Put another way, although legislative bodies perennially rank low in 
public opinion polls-in Indiana and elsewhere-Hoosiers only infrequently 
speak ill of their own legislators and turn them out of office at a rate that some 
once joked trailed only that of turnover in the old Soviet Politburo. 

Lawmakers also believe that they are largely honest and abide by high 
standards, and typically take umbrage when their individual respective or 
collective ethics are que~tioned.~ Some even will explain that they are supposed 
to represent a cross-section of their constituents, and no one claims to hail from 
a district comprised of Hoosiers whose ethical value systems are above reproach, 
or represent a district bereft of criminals. 

However, public and legislative perceptions of what is appropriate do not 
appear to be consonant. One veteran Indiana political reporter once wrote that 

4. MARKTWAIN, THE ADVENTURES OFHUCKLEBERRY FINN 94 (Penguin Books ed. 1999). 
5. See IND. CODE $ 5  2-7 (2005). 
6. IND. CODE 4 2-2.1-3-2 (2005). 
7. Ethics: Senate Bans Lobbyist-Funded Trips, 2006 LEGISLATIVE UPDATE (Indiana State 

Senator Luke Kenley Post-Session Newsletter, Indianapolis, Ind.), Apr. 2006, at 2, available at 
http://www.in.gov/S20/2006postsession.pdf. 

8 .  See Indiana Lobby Registration commission, COMMENTARY OF THE INDIANA LOBBY 
REGISTRA~ONCOMMI~SION 5 (2001), available at http://www.in.gov/ilrc/pd~comentary200l .pdf 
(describing "the quickest override action in state history to that date" by legislators of a 
gubernatorial veto of a bill weakening lobbying reporting standards related to legislators). 
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the then-chair of the House Ethics Committee spoke at a panel discussion on 
legislative ethics where "he bemoaned not the legislators who give them all a 
black eye but the public perception that they deserve that ~hiner."~ Lawmakers 
often seem to live in an atmosphere of denial and largely seem to believe that 
they spend long hours at their public business and that their ethics are above 
reproach.1° One also, however, hears from entities monitoring their activities that 
many lawmakers seem to have a sense of entitlement, and that having a lobbyist 
pick up a tab for a lunch or offer a ticket to an athletic event has no meaning to 
them. 

Legislators often protest that their votes cannot be bought for a "$10 dinner" 
or a ticket to an Indiana Pacers basketball game. However, $10 does not 
generally even cover the cost of a business lunch in downtown Indianapolis these 
days, and expensive dinners paid for by lobbyists are more the norm than the 
exception during legislative sessions. Tickets to sporting events and concerts are 
far more expensive than they were a decade ago, and many lobbying 
organizations are able to offer premier seating at courtside, on the fifty-yard line, 
or in luxurious suites with full food and beverage service. Few Hoosiers have 
access to such premium tickets-particularly for events such as playoff games 
or the top concerts-and even then, the price would be daunting for the average 
Hoosier. 

Perhaps more important than the actual meal, hospitality, or gift is the 
relationship that is built between lobbyists and lawmakers over the course of such 
events--or on the golf course. Further, Indiana does not bar a lobbyist from 
serving as a campaign treasurer for a legislative candidate, or from raising money 
for them, one of the considerations that helped to catapult lobbying reform to a 
critical mass at the congressional level in early 2006." 

Not only does the ability to provide such favors afford a lobbyist access to 
legislators that few individual Hoosiers can aspire to-despite lawmaker 
protestations-but relationships are built over the course of such social events 
that make it far easier for a lawmaker to "help out a friend" and not "just say no" 
in the context of many legislative actions where the lawmaker's constituency 
would not be directly affected, or his or her philosophy would not be invoked. 

Ethics issues in Indiana also do not tend to arise as frequently during a 
legislative session as they do during an election campaign, reducing their salience 
at a time when solons might be spurred into action to remedy a real or perceived 
problem. Despite what many elected officials suggest about the ballot box being 
the appropriate place to resolve most ethical transgressions, the election 
campaign and ballot box generally are not the best places to address systematic 
and institutional issues-absent, as we shall see, other changes. However, the 

9. Mary Beth Schneider, Panel Discussing State Lawmaking Proves Clueless on Ethics 
Issues, INDIANAPOLIS STAR, Dec. 8, 1996, at Dl. 

10. See Mary Dieter, Political Corruption "Can Happen Anywhere, " Expert Says-Even 
Here, LOUISVILLE COURIER-J., Apr. 12, 1992, at B1. 

11.  See Dana Milbank, For Would-Be Lobbying Reformers, Money Habit Is Hard to Kick, 
WASH. POST, Jan. 26,2006, at A6. 
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most readily available alternative to the ballot box-short of seeking an 
indictment of a lawmaker-is the recourse available through the respective 
statutory ethics committees in the House and Senate.I2 

One would be hard-pressed to recall the last time that the Senate Ethics 
Committee sanctioned a lawmaker for inappropriate public conduct of a non- 
sexual nature. The House Ethics Committee was largely dormant until called 
upon to rule on two unrelated matters in 1997. At that time, the panel issued 
reprimands to two lawmakers for their respective transgressions (which 
ultimately boiled down to full disclosure of certain relationships on personal 
financial disclosure forms); one legislator was from such a safe district that it 
was of no practical impact, and the other was ultimately indicted for conduct that 
was part of the same issue.13 

The latter incident was particularly intriguing for the light that it shed on just 
how difficult it is for one lawmaker to sit in judgment of a 
colleague-particularly one whom the House Ethics Committee Chair described 
as "not just a friend of mine; he is one of my very best friends."14 Although some 
might suggest that the chair voting to reprimand his friend and colleague 
indicates that the process works, the panel reduced the charges to the least severe 
option, and the sanction was not particularly meaningful (the whole House never 
had the opportunity to ratify the action because the hearing took place after that 
year's legislative session was completed, and the lawmaker in question did not 
seek re-election). 

Importantly, neither the chair nor any of the House Ethics Committee 
members chose to recuse themselves from the proceedings, which one would 
assume a judge would do in a similar situation involving a "best friend or 
colleague. Of course, there is no alternative in legislative rules for someone to 
substitute for a member of the body on an ethics panel. As the Senate Ethics 
Committee Chair acknowledged that same year, "I'm somewhat protective of my 
fellow senators."15 

As the Indianapolis Star recognized in its far-reaching "Statehouse Sellout" 
series a decade ago, "Lawmakers police themselves. They handpick the 
commission that oversees lobbyists. And they sit on their own ethics committees, 
which rarely meet."I6 

What may be the overarching circumstance, however, is the 

12. IND. CODE 5 2-2.1-3-5 (2005). 
13. Wurster v. State, 7 15 N.E.2d 341,350 (Ind. 1999) (ruling that so-called "retainer bribery" 

was not technically a crime under Indiana law and throwing out the indictment). 
14. Jeffrey M. Linder, Friend's Political Death Time of Pain, Mourning, SHELBYVILLENEWS, 

Jan. 14, 1997, at Opinion Page. 'To be very honest, I felt homble about having to make that 
decision, and at times I felt like I was deserting one of my best friends," wrote the chair, who added 
that "[hle is honorable, and despite the fact that I led the committee that voted to reprimand him, 
I would trust him with anything and everything I have." Id. 

15. Linda Graham Caleca & Janet E. Williams, Statehouse Sellout: Conflicting Loyalties, 
INDIANAPOLIS STAR, Feb. 12, 1996, at A1 . 

16. Id.; see Common Cause, Inc. v. State, 691 N.E.2d 1358, 1362 (Ind. Ct. App. 1998). 
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misunderstanding that many lawmakers seem to have about ethics laws. They are 
not always to be wielded as a weapon by a prosecutor or the opposite political 
party, but they can be an incentive as well. For example, a study by the 
Connecticut Center for Economic Analysis at the University of Connecticut 
concludes that honest government may be more important than a favorable tax 
environment in sustaining strong economic performance." Additionally, a 
positive stance on ethics by a lawmaker may also give him or her a political edge 
and offer a bright line by which a lawmaker can clearly avoid transgressions. 

What is needed in Indiana-to benefit both legislators and all Hoosiers-is 
a new legislative ethics code. Before drafting an appropriate legislative ethics 
code, however, lawmakers and their constituents need to take a step back and 
make several assessments and value judgments. Those involved in the process 
of devising a new code must decide whether to address actual problems or the 
perception of problems. Legislators might automatically assume that only real 
problems need to be remedied, but they may also benefit from addressing issues 
of perception, so that their motives are not questioned at every juncture. Indeed, 
perception can be critical, because even absent actual problems, public 
confidence in the system may negatively impact individual lawmakers and the 
public's collective assessment of the legislative process. 

Perception of legislative ethics can take many different forms. Indiana 
reformed its lobbying law in the early 1990s-largely as a legislative response 
to what it perceived as overly broad interpretations of the existing law by two 
statewide officials with their eyes on other statewide offices. When lawmakers 
enacted the law, they removed lobby regulation from the Secretary of State's 
office and created a new "Legislative Ethics Commission," which quickly 
recommended to the General Assembly that it be renamed the "Indiana Lobbying 
Commission," rejecting a suggestion from Common Cause to recommend to the 
legislature a change to the "Indiana Lobbying Enforcement Cornmission." In the 
end, the House bill recommending the name change to the "Indiana Lobbying 
Commission" was amended in the Senate Ethics Committee to the "Indiana 
Lobby Registration Comrni~sion."'~ 

The initial evaluation must consider what is trying to be achieved and then 
proceed from there. Are the drafters concerned about too much money skewing 
the legislative process or with the impact of campaign contributions by wealthy 
individuals or key interest groups? Is government secrecy the evil? Is 
government accountability critical? Are friends and family wielding too much 
influence? Are public officials and employees benefitting from public service? 
Should we recognize the unique conflict dilemmas fostered by our desire for a 
part-time legislature? Is legislator coziness with lobbyists an issue, either 
through personal or campaign relationships? Are conflicts of interest the 
concern? Are gifts to legislators problematic? Should legislators be employed 

17. Steven P. Lanza, The Economics of Ethics: The Cost of Political Corruption, 12 RIE 
C O N N E ~ C U T  ECONOMY 4,4-5 (2004). 

18. EDWARD D. FEIGENBAUM, INDIANA LOBBYING LAW COMPLIANCE MANUAL 1997 (2d ed. 
1997); see IND. CODE $2-7-1.6-1 (2005). 
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by public entities? Does there need to be a restriction on the nature, type, and 
timing of post-government employment? Is the enforcement process appropriate 
to address the problems? Are penalties for misconduct a sufficient deterrent?19 

Problems usually are addressed first through increased disclosure (e.g., more 
details on personal financial disclosure forms and campaign finance reports) and 
transparency (e.g., public votes, open meetings and sessions, votes on discrete 
items rather than on unwieldy omnibus measures-and earmarking of 
appropriations items). This openness can help deter deceit through publicity and 
forces officials to consider the full implications of any potentially unethical 
actions. Codes of conduct (that may be either aspirational or offer detailed 
.litanies of appropriate activity) may be appropriate tools. However, proscription 
of certain types of conduct--definitive standards by which the public and 
prosecutors can evaluate actions-and active enforcement with meaningful 
penalties may be necessary to assure the public. 

Yet talk of regulating conduct jumps the gun. Drafters must first assess 
where the state currently stands, decide where they want to go, and then fill in the 
blanks with statutory language that may be prohibitory, may increase 
transparency, or offer a combination of the two. 

Indeed, the initial assessment of the current state of the state with respect to 
legislative ethics may simply suggest that common practice in certain 
areas-without respect to the laws or enforcement-is reasonable. The 
assessment might find that the laws in place today are sufficient as written, if a 
different emphasis is placed on enforcing them. We may come to the conclusion 
that leaving legislative ethics to the laws of nature, allowing voters to take care 
of the wayward, is working--or that it might work better with greater 
information made available to voters or with a more competitive electoral system, 
either in terms of party competition, changed campaign finance laws, or a 
different system for legislative redistricting. 

Those looking at revising the law are best-advised to do it comprehensively 
and with an understanding of the special context within which ethics laws 
originate and operate. Unfortunately, ethics laws tend to be reactive in nature.20 
They are often drafted "[iln the white heat of public disgust with the breakdown" 
as a specific response to one problem as lawmakers rush to fix something that has 
raised their hackles, or placed them in the cross-hairs of the ele~torate.~' Such 
a "quick fix" reduces the capacity for moral reflection and deliberation. In a 
more practical sense, piecemeal change also results in inconsistency, both in the 
application of the laws and in their understanding by both officials and the 

19. Robert W. Smith, A Comparison of the Ethics Infrastructure in China and the United 
States, 6 Pvs. INTEGFUTY 299 (2004) (focusing on a recent comparison of ethics in the United States 
and China and containing the amusing query, "Should Public Servants Be Executed for Breaches 
of Ethics-or Is a $150 Fine Enough?'). 

20. See, e.g., Allen Greenblatt, Altered State, GOVERNING 15-16 (Feb. 2006); Dieter, supra 
note 10. 

2 1. Earl S. Mackey, Dismantling the Kentucky Legislative Ethics Law, 5 PUB. INTEGRITY 149, 
150 (2003). 
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public. Furthermore, like patching the proverbial bicycle tire, a change in one 
area may simply create unanticipated-or undue-pressure in another. 

What many also tend to overlook is that ethics concepts are often elusive, as 
well. They are very difficult to draft with the right specificity and even 
borrowing components from other states or from national model laws may not be 
sufficient because of the piecemeal nature.22 

Lawmakers are often reluctant to be too comprehensive or demanding when 
the laws they draft apply to them, and Indiana's ethics rules for  legislator^^^ are 
briefer and less proscriptive than the code of ethics that Indiana's lobbyists have 
drafted for themselves." Such laws may also suffer from debate over whether 
they should be aspirational in nature-which would often make them different 
from similar laws that legislators impose on other state officials or state 
employees-or more detailed and normative. 

Disclosure laws in particular may be fraught with loopholes-intentional or 
not+.g., allowing certain activity at out-of-state events that may not be 
permitted in-state, permitting lobbyists to split tabs for entertaining legislators 
across multiple clients or between themselves and other lobbyists to avoid more 
detailed disclosure, or valuation of certain transactions may be artificial (such as 
the cost of a suite ticket to a sold-out Indianapolis Colts playoff game or a regular 
ticket to the Super Bowl). 

As is the case with many other laws, compromise can also serve to weaken 
the most important parts, and because ethics issues are not always partisan in 
nature, party cues may be lacking in such debates. 

The very composition of the bodies making the laws has an impact. 
Legislators may have a self-interest in not seeking or voting in favor of effective 
ethics reforms.25 And even between the legislative bookends of the sincere 
reformers and those who may seek to do nothing are those who pay lip service 
to reforms for image purposes (but really do not want such reform), and those 
who want to take action-but privately desire that action merely to be token, so 
as to head off any meaningful initiatives. 

A lack of significant public input also potentially weakens ethics laws. 
When the public is not involved in--or shut out of-the drafting process, this 
circumstance lowers the level of acceptance and fosters a "business as usual" 
attitude. 

But the public is not always "right," and an ethics bureaucracy that becomes 
too unwieldy, technical in nature, or oriented toward a "gotcha" mentality may 
not be appropriate, either. 

22. See Edward D. Feigenbaum, A Model Process for a Model Law, 3 PUB. INTEGRITY 1 
(2001). 

23. See RULES OF THE HOUSE OF REPRESENTATIVES ONE HUNDRED FOURTEENTH GENERAL 
ASSEMBLY OF INDIANA 2005, at 47 (2005); [SENATE] 2005 STANDING RULES AND ORDERS ONE 
HUNDRED FOURTEENTH INDIANA GENERAL ASSEMBLY 87-96 (2005). 

24. See GOVERNMENTAL AFFAIRS SOCIETY OF INDIANA, CODE OF ETHICS (1996). 
25. Beth A. Rosenson, Legislative Voting on Ethics Refonns in Two States, 5 m. INTEGRITY 

205 (2003). 



544 INDIANA LAW REVIEW 

The preferences of the more advanced moralists of society-the so-called 
"public interest" groups-are frequently accused of advocating such tight 
restrictions on legislative actions that many would be frozen out of public 
service, the business of government would be nigh impossible to conduct, and the 
cost of government would soar.26 

Policymakers plead not to criminalize legitimate policymaking, and to offer 
some "bright-line" tests because much proscribed activity is not always 
intuitively "~rong."~' 

Of course, in the end, the law is but an ethical minimum. Legislators may be 
technically complying with law, but not necessarily practicing ethical behavior. 
Some-such as Oliver North-may believe that a given course of activity is 
right, but it may also be illegal. So we are still ultimately dependent upon the 
quality of individuals we choose to represent us in office.28 

The Sundance Kid once queried cohort in crime Butch Cassidy about 
Bolivia. Sundance asked Butch, "What could they have here that you could 
possibly want to But there is a lot at stake in Indiana these days, as 
evidenced in the deep public policy debate over items such as 
telecommunications deregulation, and $3.85 billion highway lease contracts. 

As a result, Indiana should give some thought to these concepts and adopt the 
philosophy that Mark Twain sent in a note to the Young People's Society at the 
Greenpoint Presbyterian Church in Brooklyn in 1901: "Always do right. This 
will gratify some people, and astonish the rest."30 

If it does so, the Indiana General Assembly in 2010 will not be the same as 
the world of Mark Twain in Huck Finn some 150 years ago. 

26. See FRANK ANECHIARCO, THE PURSUIT OF &SOLUTE INTEGIUTY: HOW CORRUPTION 
CONTROL MAKES GOVERNMENT INEFFECMVE (1996). 

27. But see DENNIS F. THOMPSON, POLITICALETHICS AND PUBLIC OFFICE 84 (1987) (stating 
"whether the expansion of the legal liability of officials would inhibit legitimate political activity 
surely depends on what standards of trust we establish for various public offices, and how precisely 
we formulate them"). 

28. See Martin Tolchin, Suddenly, It's Open Season on Public Servants, N.Y. TIMES, Oct. 
26, 1986, 5 4,4. 

29. BUTCH CASSIDY AND THE SUNDANCE KID (John C. Foreman 1969); see Internet Movie 
Database, Memorable Quotes from Butch Cassidy and the Sundance Kid, http://www.imdb.coml 
title/tt0064115/quotes (last visited May 12,2006). 

30. Mark Twain, Note to the Young People's Society (Feb. 16, 1901), in JOHN BARTLETT, 
FAMIUAR QUOTATIONS § 28:3 (1992). 
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INDIANA CENTER ON GOVERNMENT ETHICS: 
A PROPOSED BIRTH* 

DAVID H. MAIDENBERG" 

~ O D U C T I O N  

The purpose of this paper is to explore the creation of the Indiana Center on 
Government Ethics. In this document, I will discuss problems the Center could 
address, how such a center might function, its potential challenges, and its 
potential benefits. 

I use the term "government ethics" broadly and include matters in which 
private interests can tilt--or can be reasonably perceived as tilting-public 
actions. Included in this is campaign finance, where political contributions may 
be seen as buying either access or outcomes. The term includes the potential 
impact that professional lobbyists may wield in their interactions with 
policymakers. It includes election administration, where laws, districting, or 
management may impact or even preordain election outcomes. Also included are 
issues pertaining to standards of conduct for individuals serving in government. 
Ethics, as used here, does not include matters of personal conduct by public 
servants unrelated to their positions. 

The intended audience for this paper includes prospective partners: 
individuals and organizations that could participate in some way in the concept, 
development, and operation of the Center. If an ethics center of this type is to 
succeed in Indiana, it will only happen with the assistance and support of many. 
Funding, other physical resources, ideas, experience, creativity, and credibility 
are just a few of the assets that would be required if this concept is to advance. 
The ideas in this document should be considered only a starting point. 
Hopefully, those who read this will respond with suggestions for improving upon 

I. THE PROBLEMS 

Every few years, one or more Indiana newspapers publish an expos6 detailing 
an ethics failing of the Indiana General Assembly. These have included the 
"Statehouse Sellout" series of the 1990's,' the Build Indiana Fund ("BE") 

* This paper is revised from a paper privately disseminated in August 2003. 
** David H. Maidenberg served as director of the Indiana State Ethics Commission from 

1997 through 2001. As director, Maidenberg coordinated training, advising and enforcing of 
executive branch ethics laws in Indiana state government. 

1. Suzanne McBride et al., Statehouse Sellout: How Special Interests Hijacked the 
Legislature, INDIANAPOLISSTAR, Feb. 11-15,1996, at A1; Suzanne McBride & Janet E. Williams, 
Statehouse Sellout: Business as Usual, INDIANAPOLIS STAR, Apr. 13-15, 1997, at Al; Suzanne 
McBride & Janet E. Williams, Statehouse Sellout: Following the Money, INDIANAPOLISSTAR, Aug. 
10-13, 1997, at Al; Suzanne McBride & Janet E. Williams, Statehouse Sellout: l%e Business of 
Lawmaking, INDIANAPOLIS STAR, Jan. 18-20,1998, at A1; Suzanne McBride &Janet E. Williams, 
Statehouse Sellout: The Prospects for Change, INDIANAPOLIS STAR, Mar. 1-3, 1998, at Al. 
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problems from 2001,2 various articles on "revolving door"  issue^,^ as well as 
potential conflicts of interest between members' legislative duties and their 
careers." 

What is rarely examined is the institutional failing within the Indiana 
legislature to establish a comprehensive ethics structure as so many other state 
legislatures have done.5 Such a program, with professional staff, could establish 
arms-length and specific standards of conduct; develop a body of advisory 
opinions, precedents, and casework; and provide ethics training to legislators and 
staff. What little ethics guidance exists now emanates largely from informal 
discussions between members-sometimes within the ethics committee 
framework-but virtually never with a written record. A more formalized ethics 
structure might also have the capacity to head off programmatic failings such as 
those built into BIF. 

Although committees on ethics exist in both houses of the legislature, they 
are woefully ill-equipped, structurally and otherwise, to provide the type of 
independent, pro-active approach that is needed. Such an arms-length ethics 
program exists in the executive b r a n ~ h . ~  It exists, to at least some degree, in most 
legislative branches in other states-but not in Indiana. This vacuum makes it 
inevitable that problems will arise-and then fester. 

Legislators are not the only group of Hoosier public servants in need of an 
ethics structure. Most local governments in Indiana have the same p r~b lem.~  
Although many states extend coverage of civil ethics laws to at least some local 
officials, Indiana does not.' The jurisdiction of the Indiana State Ethics 
Commission is limited to the executive branch of state government. With the 
exception of criminal penalties-applicable only in extreme 
circumstances-most local officials have no guidelines concerning conflicts of 

2. Michele McNeil Solida, Projects Get Millions in Violation of State Law, INDIANAPOLIS 

STAR, June 24,2001, at A1 . 
3. Kelly Lucas, Fonner House Speaker Turns Lobbyist, IND. LAW., Dec. 5-18,2001, at 5; 

Mary Beth Schneider, Legislator Follows Trend with Departure, INDIANAPOLIS STAR, Nov. 2 1, 
2001, at B1; Tim Swarens, Unwilling to Resist the Lure of Gamin Industry's Call, INDIANAPOLIS 
STAR, Nov. 21,2002, at A26. 

4. Janet E. Williams & Suzanne McBride, Personal Stakes Anchor Some Legislation, 
INDIANAPOLIS STAR, Jan. 19, 1998, at Al.  

5. For information and examples of other states' legislative ethics structures, see National 
Conference of State Legislatures Center for Ethics in Government, State Ethics Commissions: 
Jurisdiction, h t t p : / / w w w . n c s l . o r g / p r o g r a m s / e t h i c s / e c j u  (last visited May 18,2006). 

6.  See the Indiana State Ethics Commission, as governed by IND. CODE $3  4-2-6-1 to -14 
(2005); Ethics and Conflicts of Interest. For examples in other states, see the National Conference 
of State Legislatures Center for Ethics in Government, supra note 5. 

7. A few municipalities have their own ethics ordinances, usually including a board or 
commission. These include: Indianapolis/Marion County, Fort Wayne, Kokomo, Jeffersonville, 
Valparaiso, and Portage. 

8. David H. Maidenberg, Ethics Update, COUNCIL ON GOVERNMENTAL ETHICS LAWS 
(COGEL), Dec. 2000. 
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interest, gifts, nepotism, or personal use of government property. As a result, 
problems commonly arise. A few examples include: 

A mayor accepted an all expense paid trip to an out-of-state football 
game, as well as other gifts from vendors of other city projects. No 
law, civil or criminal, was violated. There was no disclosure 
req~irement.~ 
Another mayor used a city credit card to charge more than $8000 in 
personal expenses, including wedding rings, finance charges, and 
late fees. Following a state audit, he took out a personal loan and 
paid off the card. The county prosecutor said no laws were broken.'' 
A county commissioner, whose public responsibilities included 
approval of all county spending, sold air filtration systems to county 
agencies. The Commissioner filed disclosure statements for several, 
but not all, of the sales." The little known disclosures legitimized 
the disclosed sales under a Byzantine state law. 
A county assessor hired both her mother and her sister to work in her 
office. Only one of her six person staff was not related to either the 
auditor or her chief deputy.12 No law governs nepotism in local 
offices in Indiana. 

Similar failings exist in campaign finance and election law in Indiana. The 
Washington-based Center for Public Integrity gave Indiana a failing grade in a 
study examining campaign finance enforcement, filing requirements, and 
reporting laws for state political party organizations. It is not the first such grade 
for our state.13 

Indiana government has taken a piecemeal approach at best to campaign 
finance matters. Historically, Indiana law has focused almost exclusively on 
disclosure with few restrictions on how funds may be donated to candidates and 
spent by their committees.14 Even so, its system of disclosure, although better in 

9. Diana Vice & Arline Sprau, Mayor Heath Admits Taking Gifts from City Vendor, FAMILY 
TIMES (Lafayette, Ind.) Fall 1999. 

10. Cathy Kightlinger, MayorHenry Pays off City Credit Card, CHRON.-m~.  (Marion, Ind.), 
Aug. 17,2001, at 1. 

11. Tim Logan, No Charges for Elkhart County Ofjicial; State Audit Uncovers No 
Wrongdoing, SOUTH BEND nZIB., Oct. 19,200 1, at A2. 

12. Elected Oficials Often Hire Their Own When JobsAre Vacant, INDIANAPOLISSTAR, June 
9,2000. 

13. The Center for Public Integrity conducted a survey in 2002 examining the reporting, 
filing, public access, and enforcement filed by state-wide political party committees. Indiana scored 
a 56 and ranked 32 out of 50, warranting a failing grade. The Center for Public Integrity, 
Disclosure Rankings: Nationwide Numbers, http:Nwww.publicintegrity.org/partylines/report. 
aspx?aid=664 (last viewed May 18,2006). 

14. EDWARD D. FEIGENBAUM & JAMES A. PALMER, CAMPAIGN FINANCE LAW 2000: A 
SWY OFSTATE CAMPAIGN FINANCE LAWS m H  QUICK REFERENCE CHARTS (2000) (containing 
Indiana-specific information in charts 2A and 3A); Janet E. Williams & Suzanne McBride, 
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certain respects than in some states-thanks to technological innovations-still 
omits information that many observers find to be important elements of a 
disclosure system.'' Indiana never imposed limits on the amounts that 
individuals or political action committees could contribute to campaigns, leaving 
itself vulnerable to concerns that one or a few groups can buy the loyalty of-r 
access to-a public official by financing a large portion of a campaign. 

Conventional forms of public financing of campaigns have never been 
seriously debated in Indiana. Record amounts of funds are often spent on 
competitive races. Enforcement of what few restrictions exist can be hamstrung 
by an "FEC-like" election commission, where equal numbers of members are 
nominated by political party chairs. Local enforcement of campaign finance laws 
is handled-r ignored-by county election boards with local news media often 
ill-equipped to provide significant information about local campaign funding and 
spending. Questions also exist on campaign expenditures. Among them: What 
are legitimate uses of funds? How much specificity is expected on disclosure of 
expenditures? 

Campaign finance is but one entry point for private interests to skew 
governmental actions. Others include the private interests of public 
servants-and elections, where limiting competition can predetermine the 
outcome. Another significant entry-point in Indiana is lobbying. Our lobby law, 
rife with ambiguities and inconsistencies, fails to cover many potentially 
significant lobbyist-legislator interactions. It is based largely on disclosure rather 
than regulation. Auditing and enforcement are often hamstrung by structural 
problems with the law. 

Non-existent in Indiana is a non-governmental organization that is able to 
consistently monitor issues related to government ethics. Common Cause 
IndianaI6 does an admirable job in offering feedback for media consumption, 
monitoring legislation, and providing committee testimony on ethics, election, 
and campaign legislation. However, its voice is a lonely one in the Statehouse. 
The organization is not equipped for ongoing policy analysis and development. 

Campaign Expenses Padded with Perks, INDIANAPOLIS STAR, Aug. 19, 1997, at Al. 
15. According to Plugging in the Public, federal law, the District of Columbia, and twenty- 

seven states require the contributor's occupation and employer to be reported. ELIZABETH 
HEDLUND & LISA ROSENBERG, CENTER FOR RESPONSIVE POLITICS, PLUGGING IN THE PUBLIC: A 
MODELFORCAMPAIGN FINANCE DISCLOSURE (1996), http://www.opensecrets.org/pubdlaw~plug/ 
plugindex.htrn1. Indiana law does not require disclosure of one's employer and requires that 
occupation be disclosed only for contributions above $1000. IND. CODE 9 3-9-5-14 (2005). A 
1998 Indianapolis Star survey indicated that ninety-six percent of readers favored tougher 
campaign finance reporting requirements. Suzanne McBride & Janet E. Williams, Special Interest 
Influence Should Be Curbed, Readers Say, INDIANAPOLIS STAR, Mar. 3,1998, at A4. 

16. See Common Cause Indiana, Homepage, http://www.commoncause.org/site/pp.asp?c= 
dkLNKlMQIwG&b=192843 (last visited May 18, 2006). Common Cause is a nonpartisan 
nonprofit advocacy organization founded in 1970 by John Gardner as a vehicle for citizens to make 
their voices heard in the political process and to hold their elected leaders accountable to the public 
interest. 
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News organizations can be effective in reporting on a problem after it has 
reached a critical point. But no one is charged with the task of establishing, 
monitoring, advising, or enforcing non-criminal standards of conduct in much of 
state and local government. 

What is lacking in Indiana is a means to work through these issues. Neither 
within nor beyond government does there exist a structure dedicated to analysis 
and improvement on such matters. The creation of the Indiana Center on 
Government Ethics ("ICGE) is proposed to fill this void. 

The Indiana Center for Government Ethics would be a non-profit, non- 
governmental public policy organization that would objectively assess and focus 
on government ethics problems. In addition to policy analysis, the ICGE would 
offer policy options to lawmakers and administrators. It would work to place 
these problems-and prospective solutions+n the public radar screen and to 
actively nurture change. 

The ICGE would work with public officials, the news media, and the public 
in undertaking this mission. It would take the point of view that government and 
public service are necessary and worthy. Its focus would primarily be on Indiana 
government, both state and local. 

The mission of the ICGE would be to elevate government ethics issues in the 
Hoosier consciousness, focusing public attention on these issues, assisting in the 
development and analysis of government ethics policies, and providing 
information and alternatives to Hoosier policymakers and citizens. 

A. Issues 

What are government ethics issues? As used in this document, government 
ethics issues are those in which governmental action can be inappropriately 
influenced by factors involving private interests. That private citizens can and 
must impact governmental processes is a hallmark of our democracy. Seeking 
to impact government with speech, protest, and similar actions is quite different, 
however, than doing so through means considered inappropriate or unlawful. 
Bribery is certainly beyond the pale of acceptability. Not all such actions are so 
obvious. In many instances, there are not clear lines between what is appropriate 
and what is not. When does a campaign contribution cross the line into bribery? 
When does a gift to a government official move from harmless gratitude to 
inappropriate influence? 

It is fine for a widget manufacturer to vocally oppose and work against a tax 
on widgets. But when he or she tries to influence the decision by making 
inordinately large contributions to the campaigns of policy makers or buying gifts 
for them, then the decision-making playing field can be skewed. 

These issues can also be election-related. If parties or other interests act to 
reduce or eliminate electoral competition through dollars, districting, or election 

17. See Appendix A for possible activities of the ICGE. 
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laws, then that too can tilt the playing field, often even eliminating any "game." 
Legitimate debate over proposed answers may be contentious and solutioqs 

illusive. Nevertheless, being attentive to such issues is critical to our 
government, especially in an era of deep cynicism. In no case should such 
questions be ignored or the status quo assumed to be a given. Malung 
government work and making its workings honorable take constant effort. In 
Indiana, far too little effort has been made. These questions of boundaries 
between what is appropriate and inappropriate-and how these boundaries 
should be patrolled-are the types of issues on which the ICGE would focus. 

B. Functions 

Within these issue areas, the ICGE would perform four general functions: 
policy analysis, issue leadership, information clearinghouse, and education. 

I. Policy Analysis.-A primary function of ICGE would be policy analysis. 
Some issues will likely require ongoing monitoring and analysis; others would 
likely be selected as determined by need and resources and perhaps be a subject 
of rotating focus. 

The ICGE would organize either temporary or ongoing task forces by issue 
area. The teams would examine Indiana laws, regulations, and ordinances in a 
given area, find strengths and weaknesses, compare ours to those in other states, 
and develop proposals as needed for consideration by policymakers. These 
groups would be composed of individuals who bring a variety of talents and 
experiences from academia, government, law, and other fields. 

Possible subjects for these groups include, but are not limited to, campaign 
finance, lobby regulation, legislative ethics, local government ethics, election- 
related matters, local judicial campaigns, and Indiana's criminal statutes dealing 
with public administration. Over time, other topics would certainly arise to 
which the Center could respond as deemed appropriate. Issue teams would 
monitor not only pertinent legislation, but also administrative practices of 
relevant boards, commissions, and agencies. 

2. Issue Leadership.-The ICGE's policy analysis function would not stop 
with a report. Policymakers seldom act to place government ethics issues at 
center stage. On the few occasions in recent years when such a bill was 
introduced in the General Assembly, it either languished from a lack of 
leadership or was pulled apart by differing viewpoints. Issue leadership is no 
guarantee that an objective will be achieved, but it is certainly a necessary 
prerequisite. For government ethics bills to advance, the ICGE could fill a void 
by maintaining an ownership stake in suitable proposals, stewarding them into 
and finding a way to help them through the lawmaking process and attempting 
to build coalitions along the way. Like children, sound proposals need nurturing, 
support, and attention. Conception is critical, but, if left alone, most of this 
legislation will wither. All too often, the absence of leadership on these issues 
is fatal. 

For example, several times in the last decade, potentially significant 
campaign finance legislation was introduced, including proposed limits on either 
contributions or spending. Key players created and endorsed competing 
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proposals.18 These were among the few occasions in recent Indiana history when 
such proposals gathered much attention. The issue quickly died away, however, 
in the face of stalemate and resistance. No one fought to resuscitate the 
proposals or expended political capital trying to craft a compromise. Many 
expressed disappointment andlor criticism-but none could or would step into 
the process and administer "legislative CPR." These proposals may have all died 
anyway, but in the absence of issue leadership, the fatalities were guaranteed. 

In the face of legal limitations and on the lobbying activities of charitable 
organizations and other realities, the ICGE would have to craft and carefully 
observe appropriate policies concerning any legislative activity in which it 
decided to engage. Nonetheless, giving or maintaining life to relevant and 
worthy legislation would hopefully be among the functions of the ICGE.19 

3. Information Clearinghouse.-Another function of the ICGE would be to 
serve as a clearinghouse on governmental ethics issues. It would collect 
information, making it available to policymakers, news media, and other 
interested parties. This information would include laws and policies of other 
jurisdictions, research studies, and any available online discussions concerning 
government ethics related matters. More than just a library, through newsletters 
and other mechanisms, the Center's clearinghouse would "push" this information 
on ethics policies and programs to public officials throughout Indiana. It would 
collect and freely share this data with jurisdictions in and beyond the state. 

For example, very few local governments in Indiana have an ethics program 
of any kind. Those that wish to develop one have few resources to consult. 
Cities or counties that have or want such laws are unlikely to communicate with 
one another or even know which other entities to contact. Yet there are many 
models around the country and a wide variety of experiences for government 
officials to use and to share-if there was only a well-informed link.20 The ICGE 
can be such a link, not only in providing requested information and researching 

18. Emblematic of this were the campaign finance reform machinations in the 1997 session 
of the Indiana General Assembly, described well in the column by Mary Beth Schneider. Mary 
Beth Schneider, Too Many Chefs in the Legislature Might Be Spoiling Recipe for Refonns, 
INDIANAPOLIS STAR, Mar. 2,1997, at C1. 

19. "In general, no organization may qualify for section 501(c)(3) status if a substantial part 
of its activities is attempting to influence legislation (commonly known as lobbying). A 501(c)(3) 
organization may engage in some lobbying, but too much lobbying activity risks loss of tax-exempt 
status." Internal Revenue Service, Political and Lobbying Activities, http://www.irs.gov/charitiesl 
charitable/article/0,,id=120703,00.html (last visited May 18,2006). 

20. Examples of such models include: National Civic League, Model City Charter Revision 
Project-Eighth Edition, http://www.ncl.org/npp/charter/memos/eth (last visited May 18, 
2006); Municipal Research and Services Center of Washington, Sample Codes of Ethics, 
http://www.mrsc.org/subjects/personneYethics.aspx (last visited May 18, 2006); Association of 
Minnesota Counties, Model Ethics Policy, http://www.mncounties.org/PublicationsIFYIs/O2% 
20EM%20PDFs/Model-Ethics.pdf (last visited May 18,2006); Lllinois Attorney General, Ensuring 
Open and Honest Government: Model Ethics Ordinance, http://www.ag.state.il.uslgovernment/ 
ethics-ordinance.htm1 (last visited May 18,2006). 
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issues upon request, but also in placing information on the desks and in the minds 
of public officials. 

A few years ago, the Kentucky State Auditor's Office produced a study on 
how its state law on local ethics was fun~tioning.~' Part of the study included an 
exploration of selected other states, how they handled local ethics, and the pros 
and cons of This study, like many other research projects produced 
around the nation, can be of great use to policymakers, not only in Indiana, but 
across the nation. 

Many entities, both within and beyond government, have conducted research 
that could be highly useful to policy maker^.^^ Groups such as the Council on 
Government Ethics Laws ("COGEL"), National Civic League, Campaign 
Finance Institute, California Voter Foundation, and others have produced studies 
that should be collected, catalogued, and made available to others. This would 
be a key function of the ICGE. Informing current and would-be policymakers, 
among others, as to how various entities deal with such problems may sensitize 
Hoosiers to the options that exist for ethics-related laws in Indiana. 

4. Education.-Another function of the ICGE would be to provide 
education. This could take several forms. One principal function would be to 
raise public awareness of government ethics problems as well as potential 
solutions. Although similar to the clearinghouse function, the focus here would 
be more general-and more on the public than on policymakers. 

For example, the ICGE could provide speakers to groups around Indiana. 
During such a forum, the ICGE speaker could discuss not only the purpose and 
activities of the ICGE, but the primary issue areas on which it is focusing at the 
time. This can include the problems, potential solutions, roadblocks, and what 
the audience might do to help. Information might also be provided on legislative 
priorities for consideration both in the General Assembly and by local 
governments. 

Similar opportunities for public education can be created through opinion- 
editorial ("op-ed) pages and other media, where the ICGE can inform and try to 
engage Hoosiers in the process of improving governmental processes in Indiana. 
Through public engagement, policymakers can be encouraged to elevate these 

2 1. EDWARD B. H A T C H E ~ ,  JR., AUD~OROFPUBLIC ACCOWS, LOCALGOVERNMENTETHICS 
CODES AND BOARDS: PERFORMANCE A m r r  (2000), available at http://www.auditor.ky. 
gov/Public/Audit~Report~/Archivd2000Lo~alGovemmentEthi~~CodeB0ard~.pdf. 

22. Id. at 32-39. 
23. Council on Government Ethics Laws, www.cogel.org (last visited May 18, 2006) 

(producing a model government ethics and campaign finance law and providing annual updates on 
significant events occurring within its purviews of interest: campaign finance, ethics, freedom of 
information, and lobbying); National Civic League, http://www.ncl.org/ (last visited May 18,2006) 
(publishing important reports and ethics provisions for city charters); Campaign Finance Institute, 
http://www.cfinst.org (last visited May 18, 2006) (producing public forums and research on 
campaign disclosure, the impact of campaign finance reform, and political convention financing); 
California Voter Foundation, http://www.calvoter.org (last visited May 18, 2006) (studying and 
reporting on topics including campaign disclosure, voter engagement, and voting technology). 
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matters on the public agenda. 
The ICGE can also undertake more formal education, offering ethics training 

classes and workshops for public officials. It could also work to develop an 
ethics curriculum for political science and public affairs students. 

These four functions would be at the core of the ICGE. More examples of 
activities within these functional areas can be found in Appendix A. 

C. Structure & Operations 

The ICGE, as envisioned by the author, will be an independent, not-for-profit 
corporation. It will have staff (volunteer, at least in the beginning), a respected 
and knowledgeable Board of Directors to provide governance, supplemented, 
perhaps, by a Board of Advisors. 

Credibility will be a necessary asset of the ICGE. Participants will need to 
be both bi-partisan and, at the same time, non-partisan: Democrats, Republicans, 
and others will need to be present and involved. Although their involvement 
would be sensitive to the partisan nature of Indiana's political culture, their 
actions at the Center should strive to be non-partisan. One can expect lawmakers 
to be skeptical of a new organization that may be proposing limits on the conduct 
of those lawmakers. Some of that skepticism will never be displaced, but at a 
minimum the ICGE will have an obligation to provide partisan balance as well 
as a good working knowledge of government. 

The ICGE would have to be much more than a one or two person show. Not 
only are varied skills needed, but its success depends in part upon bringing 
together knowledge of and ties to the governmental and non-profit sectors. A 
great deal of talent in these areas exists throughout Indiana. Attracting and 
involving such individuals will be a necessary challenge for the ICGE. 

The ICGE will work closely with Hoosier academic institutions. A number 
of potential partnership opportunities exist with different programs, centers and 
departments, including, but certainly not limited to, the Program on Law & State 
Government at the Indiana University School of La~-Indianapolis,2~ the Mike 
Downs Center for Indiana Politics at Indiana University-Purdue University Fort 

and the Poynter Center for the Study of Ethics and American 
Institutions at Indiana University-Bl~ornington.'~ 

Policy research by students and faculty as well as work internships are just 
two examples of assistance that can be provided from academia. In turn, the 
ICGE can provide students with an opportunity for hands-on experiences to learn 
and impact public policies on government ethics. 

Mutually beneficial partnership possibilities also exist with other non-profit 
organizations. A few examples include the Indiana Association of Cities & 

24. Programon Law and State Government, Lndiana University School of Law-Indianapolis, 
http://indylaw.indiana.edu/Program~/Law~State~Gov (last visited May 18,2006). 

25. Mike Downs Center for Indiana Politics, Indiana University-Purdue University-Fort 
Wayne, http://www.mikedownscenter.org/ (last visited May 18,2006). 

26. Poynter Center for the Study of Ethics and American Institutions, Indiana University- 
Bloomington, http://poynter.indiana.edu/ (last visited May 18,2006). 
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Towns27 and the Association of Indiana Co~nties~~+ach with strong knowledge 
of local government and the ability to communicate with its officials. 
Governmental entities such as the Indiana Lobby Registration Commis~ion~~ and 
the Indiana Election Commis~ion,~~ as well as related non-governmental 
organizations such as the Governmental Affairs Society of Indiana3' possess 
expertise and resources that can benefit the Center's work. In addition to these 
and many more Hoosier organizations, collaboration opportunities also exist with 
national organizations, such as the Center for Public Integrity in Wa~hington.~~ 

This paper does not pretend to paint a complete picture of how the ICGE 
would be structured and operate. At this stage, not even all the questions-much 
less'the answers+an be conceived. The objective of this document is to 
provide a general concept that can be modified and built upon. 

D. Funding 

Obtaining sufficient funding would no doubt be the single greatest challenge 
for the ICGE. Since the work of the ICGE would focus on Indiana, perhaps 
philanthropic resources within Indiana could be attracted. Foundations, family 
charitable entities, corporations, and individuals might plausibly be attracted as 
financial supporters of this unique venture in Indiana. With a focus on ethics, it 
is also plausible that innovative fundraising among churches and other religious 
and civic institutions could yield positive results. Reaching out to these groups 
for even low-level financial assistance provides several potential benefits. In 
addition to possible revenue for the ICGE, these organizations can provide a 
means of engaging Hoosiers in government ethics issues. Seminars and training 
programs may also have some potential to provide supplementary income. 

Realistically, the beginnings of the ICGE will likely be austere. Yet, projects 
such as the information clearinghouse can likely be undertaken with minimal 
resources, as can other programs that could help the ICGE establish credibility, 
partnerships, and priorities. 

The immediate priority in creation of the ICGE is completing the formal 
organizational process, seeking 501(c)(3) status, attracting people, building a 

27. Indiana Association of Cities and Towns, http://www.citiesandtowns.org (last visited May 
18,2006). 

28. Association of Indiana Counties, http://www.indianacounties.org (last visited May 18, 
2006). 

29. Indiana Lobby Registration Commission, http://www.in.gov/ilrc/ (last visited May 18, 
2006). 

30. Secretary of State: Indiana Elections Commission, http://www.in.gov/sos/elections/iec/ 
index.htrn1 (last visited May 18,2006). 

31. Governmental Affairs Society of Indiana ("G.A.S.I."), http:// www.governrnentalaffairs 
society.org/ (last visited May 18,2006). 

32. Center for Public Integrity, http://www.publicintegrity.org/ (last visited May 18,2006). 
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website and beginning the planning process for the work of the ICGE.33 

IV. CONCLUDING THOUGHTS 

The ICGE would bring together talent and experience for the purpose of 
analyzing and developing laws and policies furthering ethics in Hoosier 
government and elections. It would gather and share information on how other 
jurisdictions accomplish these ends, examine the advantages and disadvantages 
of such approaches, and consider what might work in Indiana's unique political 
culture. It would work with Hoosiers to raise public awareness of these issues 
and to enact positive changes. 

Is it realistic that such a center can be created and function in the Hoosier 
political culture? There are numerous reasons why the odds favor a negative 
response. Challenges in raising financial resources would be among those at the 
top of the list. Public cynicism or disinterest also weighs against success. 
Reluctance among potential institutional partners to make waves among 
lawmakers and others who can impact their institutional well-being may also 
dissuade some who otherwise might be favorably disposed. 

While acknowledging the challenges, I prefer to think that now is a good time 
to make this effort. There is an increased sensitivity to ethics-thanks in part to 
embarrassments and scandals that have been in the news recently. With the news 
media quick to point out instances of ethical lapses by government insiders, some 
of those insiders may welcome assistance in exploring other methods of 
operation. Certainly, many insiders will be wary of the ICGE or any effort that 
may favor the development of tighter standards of behavior either on political 
campaigns or conduct in office. Yet, these same policymakers are finding their 
environment under the stress of vastly increasing amounts of special interest 
influence in the form of campaign contributions, intense lobbying, issue 
advertisements, and other pressures. Some have begun expressing concerns that 
they are "increasingly called upon to referee market-share battles between 
 billionaire^."^^ Those wary of this trend may, too, find a high quality policy 
research center to be an idea whose time has come. 

If the ICGE does its job well, it would ultimately be seen as a pro- 
government resource. It may rankle some in power-and would at times-but 
it would, hopefully, come to be viewed as a credible partner of Hoosier 
policymakers-and not as a stone thrower-although, there will be times for 
criticism. One hopes that a long-term result of the ICGE would be to reduce 
cynicism of government. 

Again, this document offers only preliminary ideas for the Indiana Center on 
Government Ethics. It is not an operations manual for a new organization, but 
a starting point for discu~sion.~~ 

33. Those wishing to help are welcome to contact the author at david@maidenberg.com. 
34. "Stuff of Government" at Stake?, 15 m. LEGIS. I N S I G ~  No. 9, Feb. 24,2003, at 1 .  
35. Feedback and assistance from readers is welcomed and appreciated. 
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Possible Activities of the ICGE 
(by function) 

These are examples of activities that could be performed by the Center in 
furtherance of its mission. This is intended as a sampling of possible activities 
and not a comprehensive list of all that the Center might do. Its listing by 
functionis somewhat oversimplified, as many activities could pertain to multiple 
functions. 

Legislative Branch Ethics: 

Research ethics structures and codes for state legislatures and consider 
which options might be applicable to Indiana. 
Develop proposals for an ethics code for the legislative branch, as well 
as an administrative mechanism to provide training, advisory opinions, 
and enforcement. 
Examine Indiana's personal financial disclosure laws for legislators, 
including strengths and weaknesses. Seek to work in cooperation with 
the Center for Public Integrity, which has studied these laws in Indiana 
and across the nation. 
Develop a proposal for improving the disclosure program. (This may 
have application to other branches of government as well.) 

Executive Branch Ethics: 

Examine whether ethics laws should apply more comprehensively to 
members of state boards and commissions. 
Examine whether ethics laws should be amended to facilitate the 
payment of financial incentive awards by state government and, if so, 
how. 
Study laws pertaining to conflict of inerest for state contractors (WD. 
CODE 8 5-16-11 (2005)) and consider options for improving or 
abolishing this little understood section of law. 
Study whether (and if so, how) ethics laws should be made applicable to 
"temps" who otherwise look and act like state employees but are actually 
contractors or employees of private businesses. 
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Local Government Ethics: 

Survey local governments, examine ethics issues, and examine whether 
and how such matters are handled for both employees and officials. 
Seek to work in cooperation with groups such as the Indiana Association 
of Cities and Towns and the Association of Indiana Counties. 
Examine options for development of proposed, uniform standards of 
conduct for local government officials in Indiana. 

Campaign Finance: 

Perform a complete "inventory" of Indiana campaign finance law, 
practices, and perceptions. Compare Indiana campaign finance law to 
laws and practices in other states. 
Examine disclosure of campaign expenditures for specificity and 
compliance. 
Examine the advantages and disadvantages of imposing limits on 
campaign contributions or spending. 
Study ways in which campaign disclosure reports can be improved. 
Examine how local election boards enforce and monitor campaign 
finance reporting. 
Study the dynamics of fundraising in party caucuses and any impact it 
may have on legislation. 
Examine the strength and weaknesses of media coverage on state and 
local campaign finance practices, perhaps offering seminars by 
experienced reporters for those who may wish to learn more. 
Study the effect Indiana campaign finance laws may have on political 
competition in Indiana. 

Lobby Law: 

Perform a complete "inventory" of Indiana lobby law, practices, and 
perceptions. Compare Indiana to laws and practices in other states. 
List the ambiguities that have been cited in the state lobby law in recent 
years, examine whether they have bee~l dealt with in any effective way, 
and propose means of dealing with those that have not. 
Examine the Lobby Registration Commission's auditing and 
enforcement difficulties. 
Examine the interplay of lobbying and campaign finance and examine 
whether legislation should be proposed for dealing with any problems 
found. 
Examine whether lobby regulation should be extended to the executive 
branch of state government, and if so, how. 
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Election Administration: 

Measure and monitor levels of political competition in Indiana, 
especially in legislative races. 
Examine whether and how the redistricting process in the legislature can 
be improved to allow for more increased competition. 

Criminal Law: 

Examine Indiana's criminal law on conflict of interest (IND. CODE 5 35- 
44-1-3 (2005))-its implementation, enforcement, strengths and 
weaknesses-and seek ways to improve or replace this cumbersome 
statute. 
Study all of Indiana's criminal statutes (IND. CODE 5 35-44 (2005)) 
dealing with public administration, perhaps in cooperation with the 
Indiana Prosecuting Attorneys Council. 

Monitor all legislation potentially impacting ICGE issue areas and share 
this information with the public. 
Seek to have ICGE proposals introduced and advanced in the state 
legislature (or other applicable lawmaking bodies) and attempt to build 
coalitions for these proposals before and during the legislative process. 
Provide analysis and comment at public hearings on legislation when 
deemed appropriate. 

Create a government ethics library with information on various 
approaches dealing with various government ethics issues. 
Publish periodic newsletters and distribute them freely to policymakers 
throughout Indiana. 
Establish a website for easy access to collected research on government 
ethics programs. 
On the ICGE's website, develop a set of pages on "How Others Do It," 
showing Hoosiers that many alternatives exist for sound practices in all 
areas of government ethics. 
Seek to create a consortium of government ethics organizations in 
Indiana in order to facilitate interjurisdictional communication on 
relevant issues. This may include state and local ethics and campaign 
finance officials, lobby regulators, prosecutors, and others. 
Actively share research and resources with sister organizations, such as 
COGEL. 
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EDUCATION & PUBLIC AWARENESS: 

Sponsor periodic seminars on government ethics issues, such as an 
annual conference. 
Sponsor an occasional luncheon speaker or forum in one or more parts 
of the state. 
Publish an "annual report" on government ethics issues and practices in 
Indiana, highlighting matters that have been both problems and successes 
throughout the year. 
Offer periodic op-ed columns to newspapers around the state. 
Offer training seminars on government ethics issues. (This could be 
done even in the absence of official guidelines.) 
Offer continuing education classes to professional groups. For example, 
the ICGE could sponsor an ethics component of continuing education for 
attorneys interested in government and public affairs. 
Conduct a forum for the news media, discussing media issues in 
reporting on campaign finance and ethics matters. 
The ICGE might consider making good citizenship awards for exemplary 
ethics or for high quality reporting of government ethics issues. 
Offer a speakers bureau. 
Periodically survey Hoosiers' attitudes toward government, pertinent 
issues, and prospective solutions. Tracking these attitudes over time 
would be of interest, as would comparing Hoosiers' attitudes to other 
regions of the country. 
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INTRODUCTION I 

The art of lawmaking is a political process engaging elected representatives I I 

and appointed officials in public policy debates over issues currently in need of 
attention. When judges decide cases, the rule of precedence dictates that the 1 I 
common law be followed. The United States has long recognized the common 
law privilege afforded to certain conversations between attorneys and their 

1 ;  
clients, and the American Bar Association and states across the country have ' 1  / 
advanced rules of professional conduct for attorneys that include as a 1 :  
foundational concept the necessity of preserving the confidentiality of 'I 
information communicated from a client to his or her attorney. Whether this , 
privilege is equally applicable in both the public and private sectors remains 11 

I '  
controversial at best, and it has been used as political leverage in attempts to I / / I /  
uncover what might otherwise be confidential infomation, leaving government 
lawyers and their clients with a level of unreasonable uncertainty regarding the 
sanctity and security of their professional relationship. 

Federal court cases from 1997 to 2002 cast a significant shadow of doubt on the 1 1  

existence of the attorney-client privilege in the government context.' These cases, 
all involving high ranking elected government officials or their offices, shared at 

~ 
least one significant common element: in each case a government lawyer was ;I l~ 

subpoenaed to testify before a federal grand jury regarding alleged criminal 
wrongdoing on the part of an individual government official, and in each case the ! 

'I 

attorney refused to testify, citing, among other issues, the attorney-client 
I 

privilege. It was not until 2005 that one federal circuit court broke rank with 
three other circuit courts, stating emphatically that indeed such a privilege of 
confidentiality exists, and that it is alive and well in the public sector, or at least 

/ I 
in the public sector in the Second Cir~uit .~ 

This Article builds upon previous work examining the existence of the 
government attorney-client pri~ilege.~ In addition to reintroducing the historical I I 

I 
! I 

I 
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Albany Law School. 
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1. See In re Witness Before the Special Grand Jury, 288 F.3d 289 (7th Cir. 2002); In re 
Lindsey, 158 F.3d 1263 (D.C. Cir. 1998); In re Grand Jury Subpoena Duces Tecum, 122 F.3d 910 
(8th Cir. 1997). 

2. In re Grand Jury Investigation, 399 F.3d 527 (2d Cir. 2005). 
3. See Patricia E. Salkin, Beware: What You Say to Your [Government] Lawyer May Be 

HeldAgainst You-The Erosion of Government Attorney-Client Confidentiality, 35 URB. LAW. 283 
(2003). 
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debate to set the context for an analysis of the Second Circuit decision in In re 
Grand Jury In~estigation,~ this Article offers a new analysis in support of the 
existence of both a privilege and an ethical duty to maintain client confidences, 
regardless of whether an attorney's compensation is derived from a private client 
or a public client. Part I begins with a brief overview of the attorney-client 
privilege in general. This is followed by a discussion of the privilege in the 
public sector context, with a particular focus on the recent Second Circuit ruling. 
Part II focuses on professional responsibility, an area that has been overlooked 
as a source of authority, for the expectation that attorney-client communications 
will be kept confidential regardless of whether the client is a government actor 
o'r a private individual. In Part ID, the work product doctrine is offered as another 
avenue of authority suggesting the protection of confidential information between 
attorneys and clients, even in the government context. Part N provides 
recommendations for potential state and federal legislation to clarify the privilege 
statutorily, as well as potential reforms to rules of professional conduct for 
lawyers and a roadmap for a possible future decision from the U.S. Supreme 
Court. 

I. OVERVIEW OF THE ATTORNEY-CLIENT PRIVILEGE 

A. Purpose of the Privilege5 

Dating back to the sixteenth century, the attorney-client privilege is the oldest 
of the privileges in an attorney-client relati~nship.~ It was created for the purpose 
of protecting the oath and honor of the attorney.? As a result, in its earliest form, 
the privilege could only be waived by the attorney.' 

Over time, the policy reasons for the privilege have ~hanged .~  Today the 
privilege is promoted as necessary to ensure "freedom of consultation between 

4. 399 F.3d 527 (2d Cir. 2005). 
5. The following sections dealing with the historical development of the attorney-client 

privilege were first discussed in Salkin, supra note 3. 
6. Salkin, supra note 3, at 284; Marion J. Radson & Elizabeth A. Waratuke, The Attorney- 

Client and Work Product Privileges of Government Entities, 30 STETSONL. REV. 799,801 (2001); 
see Upjohn Co. v. United States, 449 U.S. 383, 389 (1981); see also 8 JOHN HENRY WIGMORE, 
EVIDENCE IN TRIALS: AT COMMON LAW 9 2290, at 542 (McNaughton rev. 196 1). 

7. Salkin, supra note 3, at 284; see Bryan S. Gowdy, Note, Should the Federal Government 
Have an Attorney-Client Privilege?, 5 1 FLA. L. REV. 695,698 (1999) (citing WIGMORE, supra note 
6); see also Katherine L. Kendall, Note, In re Grand Jury Subpoena Duces Tecum: Destruction of 
the Attorney-Client Privilege in the Government Realm?, 1998 UTAH L. REV. 421,422. 

8. Salkin, supra note 3, at 284; see, e.g., 8 WIGMORE, supra note 6; Gowdy, supra note 7, 
at 697-98; Kendall, supra note 7, at 422. 

9. Salkin, supra note 3, at 284; see Kendall, supra note 7, at 422 (noting that the change 
occurred because of the increase in legal business, and the increase in the complexity of legal 
matters that lead to a greater demand for representation). 

fol 

citi 
see 
the 
of 
wh 

Wi 
the 



20061 ELIMINATING POLITICAL MANEUVERING 563 

the client and attorney."1° To achieve this goal, the privilege requires that all 
communications between the attorney and the client be kept confidential absent 
the client's consent." One rationale for the attorney-client privilege is that 
promoting freedom of consultation "encourages full and frank communication 
between attorneys and their clients[,]" enabling an attorney to properly represent 
a client because it is more likely that the client will disclose all relevant facts.I2 
The freedom of consultation is also designed to encourage clients to seek legal 
counsel in the earliest stage of their conflict.13 Perhaps the most compelling 
justification for the privilege is that it "promote[s] broader public interests in the 
observance of law and administration of justice [by] recogniz[ing] that sound 
legal advice . . . depends upon the lawyer being fully informed by the client."14 

B. Defining the Scope of the Privilege 

In his treatise on evidence, Wigmore organizes the privilege into the 
following eight elements, all of which are required for the privilege to attach: 

[I] Where legal advice of any kind is sought 
[2] from a professional legal adviser in his capacity as such, 
[3] the communications relating to that purpose, 
[4] made in confidence 
[5] by the client, 
[6] are at his instance permanently protected 
[7] from disclosure by himself or by the legal adviser, 
[8] except the protection be waived.15 

At times, government lawyers may have difficulty in satisfying each of these 
elements because of the nature of the work performed by lawyers in the public 
sector. For example, the first element requires that the lawyer must be providing 
legal advice. Although government lawyers are often called upon to interpret 
constitutions, statutes, and caselaw, government lawyers-particularly in the 
executive and legislative branches-may also function as political and policy 
advisors, offering strategic advice on how to design specific initiatives to ensure 

10. Salkin, supra note 3, at 284; Gowdy, supra note 7, at 698 (internal quotation marks and 
citation omitted) (noting that the privilege began to take its modem form in the eighteenth century); 
see also Hunt v. Blackburn, 128 U.S. 464,470 (1888) (holding that the privilege "is founded upon 
the necessity, in the interest and administration of justice, of the aid of persons having knowledge 
of the law and skilled in its practice, which assistance can only be safely and readily availed of 
when free from the consequences or the apprehension of disclosure"). 

1 1 .  Salkin, supra note 3, at 284; see Gowdy, supra note 7, at 698; see also Radson & 
Waratuke, supra note 6, at 799 (stating that "[tlhe confidentiality inherent in the privilege lies at 
the heart of the American judicial system"). 

12. Salkin, supra note 3, at 284-85; Upjohn v. United States, 449 U.S. 383,389 (1981). 
13. Salkin, supra note 3, at 285; see Upjohn, 449 U.S. at 389. 
14. Upjohn, 449 U.S. at 389. 
15. Salkin, supra note 3, at 285; 8 WIGMORE, supra note 6, 5 2292, at 554. 
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maximum political support while, of course, ensuring legality. Where counsel 
relates to non-substantive legal matters, these conversations might not be covered 
by the privilege.I6 Similar analysis might pertain to the second element if, 
arguably, lawyers do not function as a "legal adviser" when offering strategic 
policy advice rather than substantive legal analysis. The fifth element, that the 
advice be sought "by the client," can also be problematic in the government 
context as government lawyers constantly struggle to define with precision who 
is the client of the government lawyer. The literature is full of robust debate on 
this point with arguments advanced that the client can be an individual public 
official, an agency or department within the government, the government as a 
whole, or the public at large.17 

C. Privilege in the Government Setting 

1. Brief History of Government Attorney-Client Privilege.-Although courts 
throughout the country recognize the existence of the attorney-client privilege,'* 
there has been more reluctance among the courts to define this privilege in the 
government context because of the lack of caselaw precedent examining the 
issue.lg Thus, although there is a rich legal history examining and interpreting the 
scope of the attorney-client privilege in the private context, there is nothing akin 
to this body of authority that would necessarily be applicable to the government 
lawyer.20 In fact, prior to 1967 and the passage of the Freedom of Information 
Act ("FOIA), there was little application of the privilege in the government 
context at In adopting FOIA, Congress sought "to permit access to official 
information long shielded unnecessarily from public view and attempt[ed] to 
create a judicially enforceable public right to secure such information from 

pos: 
pub 
al l0  
circl 
the 
FOI 
attoi 

prek 
govc 
be " 
or p: 
law 
imp; 
clie~ 
ham 
pub1 
the l 
offic 
COUI 

avoi 
viol; 
sugg 
then 
obj e 
sobe 
cont 

16. See generally Todd A. Ellinwood, "In the Light of Reason and Experience": The Case 
for a Strong Government Attorney-Client Privilege, 2001 WIS. L. REV. 1291. 

17. See, e.g., JEFFERY ROSENTHAL, E m &  STANDARDS IN THE PUBLIC SECTOR: A GUIDE 
mR GOVERNMENT LAWYERS, CLIENTS, AND PUBLIC OFFICIALS (ABA 1999); Melanie B. Leslie, 
Government OfSicials as Attorneys and Clients: Why Privilege the Privileged?, 77 m. L. J. 469 
(2002); Michael Stokes Paulsen, Who "Owns" the Government's Attorney-Client Privilege?, 83 
M m .  L. REV. 473 (1998); Gowdy, supra note 7, at 698; Jesselyn Radack, Government Attomey- 
Whistleblower and the Rule of Confidentiality: Compatible at Lust, 17 GEO. J. LEGALETHICS 125 
(2003). 

18. See 24 CHARLES ALAN WRIGHT & KENNETH W. Gw, JR., FEDERAL PRACTICE AND 
PROCEDURE $ 5475, at 125 (1986); Gowdy, supra note 7, at 696 n.4. 

19. See Jeffrey L. Goodman & Jason Zabokrtsky, The Attorney-Client Privilege and the 
Municipal Lawyer, 48 DRAKE L. REV. 655,658-59 (2000); see also Gowdy, supra note 7, at 705- 
06. 

20. Salkin, supra note 3, at 287; see Gowdy, supra note 7, at 706. 
21. Salkin, supra note 3, at 287; see, e.g., United States v. Anderson, 34 F.R.D. 5 18,523 (D. 

Colo. 1963) (holding that the privilege applied to the government). In applying the standards that 
were typically used to evaluate a corporate privilege, the court failed to make a distinction between 
corporate and government entities. Anderson, 34 F.R.D. at 523; Gowdy, supra note 7, at 706. 
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possibly unwilling official hands."22 Despite the importance placed on access to 
public information, Congress did create nine exceptions to FOIA which would 
allow the government to keep documents from the public in certain limited 
circum~tances.~~ The inclusion of these exceptions, it has been argued, evidenced 
the intent of Congress to preserve the attorney-client privilege in spite of the 
FOIA mandate, and thus extend the privilege to government agencies and their 
attorneys at times when confidentiality is needed most.24 

2. Reasons for the Attorney-Client Privilege in the Government Setting.-As 
previously mentioned, the most compelling argument in support of the 
government attorney-client privilege is the necessity of ensuring that there will 
be "full and frank communication between [all lawyers] and their clients [(public 
or private), ultimately] promot[ing] broader public interests in the observance of 
law and administration of justice."25 Just as private practitioners would be 
impaired by a lack of detailed information if they could not guarantee that their 
client's communications would remain protected, government attorneys are 
hampered by the uncertainty that surrounds the application of the privilege in the 
public sector, leaving them unable to zealously represent their clients or to uphold 
the law effe~tively.~~ More specifically, some have argued that if government 
officials know that there is a chance that their conversations with their legal 
counsel are not privileged, and, thus, subject to potential disclosure, they will 
avoid discussing sensitive matters with counsel, which could lead to legal 
violations and increased incidences of corruption.27 Furthermore, it has been 
suggested that public officials would refrain from seeking legal advice, leaving 
them unable to effectively carry out their official responsibilities and policy 
objectives or to implement needed government pr~grams.~' In one of the most 
sobering predictions, some assert that absent a privilege in the government 
context, people might be unwilling to serve in public office in the years to come.29 

22. Environmental Protection Agency v. Mink, 410 U.S. 73, 80 (1973), superseded by 
statute, Freedom of Information Act, Pub. L. No. 93-502,g 2(a), 88 Stat. 1563 (1973). Mink was 
the first FOIA case heard by the Supreme Court. 

23. See 5 U.S.C. 522(b) (2000); see also Gowdy, supra note 7, at 707 (noting that these 
exceptions were created because some lawmakers feared that the FOIA had the potential to impede 
upon the "full and frank exchange of opinions" between government agents (citing H.R. Rep. No. 
89-1497, at 10 (1966), as reprinted in 1966 U.S.C.C.A.N. 2418,2427)). 

24. See Gowdy, supra note 7, at 708. 
25. Salkin, supra note 3, at 288; Upjohn v. United States, 449 U.S. 383,389 (1981). 
26. Salkin, supra note 3, at 288; see also Swidler & Berlin v. United States, 524 U.S. 399, 

412 (1998) (O'Connor, J., dissenting). 
27. In re Witness Before the Special Grand Jury, 288 F.3d 289,293 (7th Cir. 2002) (citing 

In re Lindsey, 158 F.3d 1263, 1286-87 (D.C. Cir. 1998)). 
28. Id. (citing In re Grand Jury Subpoena Duces Tecum, 122 F.3d 910,932 (8th Cir. 1997) 

(Kopf, J., dissenting)). 
29. See also WRIGHT & GRAHAM, supra note 18,g 5475, at 127-28. In this leading treatise 

on federal practice, the authors offer the following rationale in support of government attorney- 
client privilege: 1) other governmental privileges do not deal with the unique requirements of 
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3. Reasons to Restrict the Attorney-Client Privilege in the Government 
Setting.-Some argue that because the application of the attorney-client privilege 
may result in the exclusion of relevant evidence, it stands "in derogation of the 
search for And, in the government context, the privilege becomes less 
tolerable. Therefore, the most persuasive argument against extending the 
privilege to the government context is that the general public, and not the agency 
or official, might be the ultimate client.31 As shown by the fact that a discussion 
regarding "who is the client of the government lawyer" is fraught with legal 
uncertainty, unsettled in judicial opinions and law review commentaries, courts 
have been unwilling to clearly define the "client" of the government lawyer, 
choosing instead, at times, to carve out a "higher duty" standard for government 
lawyers to act in the public intere~t.~' Accordingly, it has been argued that public 
officials are not the same as ordinary citizen-clients because public officials are 
bestowed with the authority to govern. With this authority comes a duty to act 
in the best interest of the public, and thus "[ilt follows that . . . [a] government 
lawyer [is] duty-bound to report internal criminal violations, not to shield them 
from public exposure."33 Closely aligned with this position is a strong belief that, 
pursuant to the underlying goals of the FOIA, government information should be 
open and available to the public at large,34 and that such openness in government 
protects the people against corruption and waste. Lastly, those who favor 
restricting the attorney-client privilege in the government setting assert that it is 
not needed because government officials may always retain private counsel at 
their own expense.35 This last argument is short-sighted, however, since most 
government officials could not afford private legal counsel for what may be 
nothing more than routine law and policy matters. This approach could also 
unfairly lead to private attorneys being paid to do the work of a public attorney. 

attorney confidentiality; 2) the court's ability to apply the privilege to private parties may be a 
better source of regulation than expanding other government privileges; 3) denying elected officials 
open discussions about pending litigation with counsel would be detrimental to society as a whole; 
4) full and frank disclosure is just as important in the public context as it is in the private context; 
5) without the privilege, government may be required to fight with one hand behind its back; and 
6) when a municipality has its own staff of lawyers, courts may analogize the privilege as applied 
to in-house corporate counsel. Id. 

30. United States v. Nixon, 418 U.S. 683,710 (1974). 
31. Salkin, supra note 3, at 289; Ellinwood, supra note 16, at 1315. 
32. In re Witness Before the Special Grand Jury, 288 F.3d at 293 (citing In re Lindsey, 158 

F.3d at 1273); see also MODEL RULES OF PROF'L CONDUCT R. 1.13 cmt. (2001) (noting 
"government lawyers may have higher duty to rectify wrongful official acts despite general rule 
of confidentiality"). 

33. In re Witness Before the Special Grand Jury, 288 F.3d at 293 (citing Nixon, 418 U.S. at 
712-13; In re Lindsey, 158 F.3d at 1273). 

34. Salkin, supra note 3, at 289; see In re Lindsey, 158 F.3d at 1274 (citing In re Sealed Case, 
121 F.3d 729,749 (D.C. Cir. 1997)). 

35. See Salkin, supra note 3, at 289. 
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4. The Civi~~Aminal  Distinction of the Government Privilege.-In recent 
years, courts around the counW' have drawn a sharp distinction between the 
attorney-client privilege as it applies in civil versus criminal matters, and this 
distinction has featured prominently in recent cases examining the scope of the 
government attorney-client privilege.'6 In J@ee v. ~edmond," the Supreme 
court noted that: 

if the purpose of the privilege is to be served, the participants in the 
confidential conversation must be able to predict with some degree of 
certainty whether particular discussions will be protected; . . . [a]n 
uncertain privilege, or one which purports to be certain but results in 
widely varying applications by the courts, is little better than no privilege 
at a11 

Despite this warning, holdings fromjurisdictions around the country have left the 
government attorney-client privilege in an uncertain state,39 a result the Supreme 
Court sought to avoid by explicitly stating in Swidler & Berlin v. United States4' 
that the privilege should not be applied differently in the civil and criminal 
conte~ts.~' 

~ l though the case involved an attorney working in the private setting,42 it is 
important to note that the D.C. Circuit's holding in In re ~ i n d s e ~ ~ ~  only contained 
three references to the Supreme Court's holding in Swidler, despite the fact that 

36. See id.; In re Lindsey, 158 F.3dat 1278 (holding that government attorneys may not rely 
on the government attorney-client privilege when it would be used to screen information 
concerning criminal activities from a grand jury); infro notes 101-18 and accompanying text 
providing a full discussion of In re Lids% see also In re Grand Jury SubpoenaDuces Tecum, 1 12 
F.3d 910,921 (8th Cir. 1997) (holding that "to allow any part of the federal government to use its 
in-house attorneys as a shield against the Production of infomation relevant to a federal criminal 
investigation would represent a gross misuse of public assets"); infra notes 72-100 and 
accompanying text providing a full discussion of In re Grand Jury Subpoena Duces Tecum; infra 
note 103. 

37. 518 U.S. 1 (1996). 
38. Id. at 18 (citing Upjohn Co. v- United States, 449 U.S. 383, 393 (1981)). 
39. See Note, Maintaining Confidence in Confidentiality: The Application of the Attorney- 

Client Privilege to Government Counsel, 112 HARV.L. REV. 1995,2006-07 (1999) (regarding the 
problems with a distinction between civil and criminal cases); see also Goodman & Zabokrtsky, 
supra note 19, at 672-75. 

40. 524U.S. 399 (1988). ASP& of theinvestigation of the dismissal of White HouseTravel 
Office employees, the independent counsel Subpoenaed the handwritten notes taken by Vincent 
Foster's attorney during a private meeting between the two; nine days after the meeting, Vincent 
Foster committed suicide. Id. The independent counsel argued that the attorney-client privilege 
ended with Mr. Foster's death because ofthe possible evidentiary value of the notes in an ongoing 
criminal investigation. Id. 

41. Id. at 408-09. 
42. Id. at 401. 
43. 158 F.3d 1263 (D.C. Cir- 1998); see injj-a n. 
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In re Lindsey was argued only four days later.* Conversely, in considering In re 
Witness Before the Special Grand Jury:' a case decided in April 2002, the 
Seventh Circuit did pay more attention to the Supreme Court's holding in 
Swidler, but ultimately refused to accept the argument that the decision compelled 
the court to find an absolute privilege in the government criminal context simply 
because there is a government attorney-client privilege in the civil arena.46 In 
reaching this conclusion, the court noted that the pedigree of the Swidler privilege 
was much different than the government privilege.47 

5. Examining "The Client" in the Government Setting: Disclosure in Recent 
Senate Conjimation Hearings.-The fifth factor in Wigmore's analysis, which 
states that the privilege is assertable "by the client," poses significant challenges 
for government lawyers seeking to identify exactly who the client is.48 The recent 
controversies surrounding President Bush's nominations to the United States 
Court of Appeals and the United States Supreme Court continue to highlight the 
uncertainties and ambiguities involved in trying to figure out who the client is in 
the government setting for purposes of invoking the attorney-client privilege. 
Although one could argue that these battles have been waged along partisan lines, 
they have nonetheless exposed a lack of direction and guidance on the application 
of the attorney-client privilege as it relates to attorneys employed to represent 
different government en ti tie^.^' The debate over one nominee, Miguel Estrada, 
whose Court of Appeals nomination was blocked by a Senate filibuster, provided 
a catalyst for this new disco~rse,'~ and now provides a useful context in which to 
discuss the most recent controversy that surrounded the Senate Judiciary 
Committee's request for the production of memos written by Chief Justice John 
Roberts during his tenure as the top deputy to Solicitor General Kenneth W. Starr. 

At the center of the debate over the confirmation of Miguel Estrada were 
memoranda that he wrote while working in the Solicitor General's Office of the 
Department of Justice "on matters such as appeal, certiorari, and amicus 

44. See Pincus, supra note 6, at 274. 
45. 288 F.3d 289 (7th Cir. 2002); see infra notes 119-28 and accompanying text providing 

a full discussion of the case. 
46. Salkin, supra note 3, at 290; In re Witness Before the-special Grand Jury, 288 F.3d at 

292. 
47. In re Witness Before the Special Grand Jury, 288 F.3d at 292. 
48. 8 WIGMORE, supra note 6, 8 2293, at 554. 
49. See David G. Savage, Privilege Claim May Not Apply to Roberts Papers, L.A. TIMES,  

July 29,2005, at A22; CBS News, Tussle over Roberts' Documents, July 26,2005, available at 
http:Nwww.cbsnews.com/storied2005/O7/26/supremecoumn7 1 185 1 .shtml; MSNBC, Bush 
Won't Release All Roberts Documents, July 24,2005, available at http:Nwww.msnbc.msn.com/ 
id18689573. 

50. See generally Joshua Panas, Note, The Miguel Estrada Confirmation Hearings and the 
Client of a Government Lawyer, 17 GEO. J. LEGAL ETHlCS 541 (2004) (arguing that the 
confirmation debates have "raised issues of particular importance for the field of professional 
responsibility"). 
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reco~nmendations."~~ Although some of Estrada's opponents argued that the 
memoranda would "provide . . . evidence of [his] strong conservative 
convictions," others "couch[ed their requests] in less political terms" and 
"argue[d] that such memoranda should be part of the nomination process as 
useful windows into a candidate's jurispr~dence."~~ The White House, on the 
other hand, refused to release the documents, arguing that the documents were 
protected by the attorney-client pri~ilege.'~ 

The White House's refusal to release the memoranda set off a frrestorm of 
criticism from law makers around the country and resulted in several public 
pronouncements theorizing on the scope of the government attorney-client 
pr i~ i lege .~~ Senator Charles Schumer of New York responded to the White 
House's invocation of the attorney-client privilege by asserting that "[Estrada] 
was not just a lawyer serving a client. He was an employee of the government 
serving the Constitution. And it's our job to figure out how he interprets the 
C~nstitution."~~ Many Congressional Democrats followed suit, proclaiming that 
the client of an attorney working for the federal government is some "amorphous" 
body such as the "people of the United  state^.'"^ 

In response to these general pronouncements, seven former Solicitors- 
General, who had served under both Democratic and Republican 
 administration^,^' wrote a letter to Senator Patrick Leahy of Vermont, Chairman 
of the Senate Judiciary Committee, to defend the White House's position with 
regard to disclosure of the Estrada memoranda, stating in part: 

[W]e can attest to the vital importance of candor and confidentiality in 
the Solicitor General's decisionmaking process. . . . Our decisionmaking 
process require[s] the unbridled, open exchange of ideas-an exchange 
that simply cannot take place if attorneys have reason to fear that their 
private recommendations are not private at all, but vulnerable to public 
disclosure. Attorneys inevitably will hesitate before giving their honest, 
independent analysis if their opinions are not safeguarded from future 
disclosure. High-level decisionmaking requires candor, and candor in 
turn requires c~nfidentiality.~~ 

51. Id. 
52. Id. 
53. Id. 
54. See Savage, supra note 49, at A22; MSNBC, supra note 49. 
55. Panas, supra note 50, at 541-42. 
56. Id. at 541; MSNBC, supra note 49 (claiming that leading Senate Democrats have 

described the White House's argument as a "Red Hemng"). Some Democrats, however, offered 
veiled support for the White House's position, joining Senate Republicans who argued that it would 
be "unwise to insist on disclosure of memos written by lawyers in the Solicitor General's Office." 
Savage, supra note 49, at A22. 

57. Signatories included Archibald Cox, who had served under President Kennedy, and 
Robert H. Bork, who held the post under President Nixon. Savage, supra note 49, at A22. 

58. Letter from Seth P. Waxman et al., Wilmer, Cutler & Pickering, to Patrick Leahy, 
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The letter further warned that, "Any attempt to intrude into the Office's highly 
privileged deliberations would come at a cost of the Solicitor General's ability to 
defend vigorously the United States' litigation interests-a cost that also would 
be borne by Congress itself."59 The authors concluded the letter by asserting that 
"the confidentiality and integrity of internal deliberations [should not] be 
sacrificed in the process" of obtaining information on Estrada's views.@' 

The long stalemate that resulted from the White House's refusal to disclose 
the memos written by Miguel Estrada ultimately contributed to Estrada 
withdrawing his nomination for the Court of ~ppea l s .~ '  The drama that engulfed 
the Miguel Estrada confmation hearings was replayed in recent months during 
the controversy surrounding John G. Roberts, Jr.'s Supreme Court confirmation 
hearings. Again, the Senate Judiciary Committee demanded the production of 
memoranda that were written by Roberts during his time as a deputy Solicitor 
General under Kenneth W. Starr, and again, the White House asserted the 
attorney-client privilege to prevent disclosure of the documents.62 

The White House's position with respect to memoranda written by Estrada 
and Roberts during their time with the Solicitor General's Office attracted fierce 
criticism. In particular, the White House was criticized for asserting the attorney- 
client privilege, especially considering that during the "Whitewater" 
investigations of the Clinton years, Estrada and Roberts' boss, Solicitor General 
Kenneth Starr, aggressively challenged the notion that White House lawyers who 
worked for Clinton could invoke the attorney-client privilege; at the time, Starr 
argued that government lawyers represented the people of the United States, and 
not the  resident.^^ Roberts' own views at the time seemed to accord with his 
boss, having then stated just five years earlier that "[wlhen I served as principle 
solicitor general, my sole client was the United States."64 

Unlike with the Estrada disclosure controversy, the dispute surrounding the 
nomination of John Roberts did not derail his assent to the Supreme Court. With 
a Republican controlled Senate f d y  in place, the White House was never 
pushed to disclose the documents that were requested by the Senate Judiciary 
~o rnmi t t ee .~~  In fact, in the days and weeks leading up to Roberts' confirmation, 

Chairman, Senate Cornm. on the Judiciary 1 (June 24,2002), available at http://www.usdoj.gov/ 
olp/solicitorsletter.pdf. 

59. Id. 
60. Id. at 2. 
61. Savage, supra note 49, at A22. 
62. Id. 
63. Id.; see In re Grand Jury Subpoena Duces Tecum, 112 F.3d 910, 915 (8th Cir. 1997); 

discussion infra notes 119-28 and accompanying text. 
64. Savage, supra note 49, at A22. 
65. During the Estrada Confirmation Hearings, the Democrats were "clinging to a narrow 

majority in the Senate when they said they needed to know more about Estrada's thinking before 
confirming him." Id. Furthermore, the Democrats on the Senate Judiciary Committee said that 
they would make a "'limited and targeted' request for documents on a few of the cases during 
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the White House appeared keen to avoid any further controversy, and stated, 
through Attorney General Alberto Gonzales, that all requests for documents from 
the Senate Judiciary Committee would be considered on a case-by-case basis.66 

This change in position did not blunt the criticism from leading Senate 
Democrats, such as John Keny of Massachusetts and Patrick Leahy of Vermont, 
who continued to demand disclosure of all the documents in their entirety.67 
After pointing out that other Supreme Court nominees had disclosed such 
documents in the past, Senator Leahy even went so far as to say, "It's a total red 
herring to say 'Oh, we can't show this.' And of course there is no lawyer-client 
pivilege. Those working in the solicitor general's office are not working for the 
president. They're working for you and me and all the American people."68 
Trying to take a pragmatic approach, Senator John McCain of Arizona "said he 
thought the documents about work Roberts did in the solicitor general's office 
probably could be turned over, but not material when he was one of the lawyers 
for the fust President In a statement that summed up the major issue 
implicated in a narrow interpretation of the government attorney-client privilege, 
Senator McCain asserted that 

If we're going to set a precedent that those communications between 
someone who works for the president and the president of the United 
States are some day going to be made public, I think it could have a real 
chilling effect on the kind of candor in communications that people 
would have with the pre~ident.~' 

These recent events demonstrate the unfortunate politicization of the 
government attorney-client privilege. The privilege is too important to be used 
as a tennis ball lobbed back-and-forth over the net from Democrats to 
Republicans, depending upon who is in political power. Although the decision 
from the D.C. Circuit7' may fuel the fuestorm in Washington, D.C., Part II 
demonstrates that the circuit courts are in conflict, and that the current situation 
begs for either a final pronouncement from the U.S. Supreme Court, or a statutory 
approach that would be consistent with the American Bar Association's Model 
Rules of Professional Conduct and the rules and codes of attorney professional 
responsibility that have been adopted by each state. 

Roberts' time at the solicitor general's office." Id. 
66. MSNBC, supra note 49. As Republican Senator Fred D. Thomas of Tennessee put it, 

"We hope we don't get into a situation where documents are asked for that folks know will not be 
forthcoming and we get all hung up on that." Id. 

67. Id. 
68. Id. (asserting that the statements were made by Senator Leahy on ABC's "This Week). 
69. Id. 
70. Id. 
7 1. See infra notes 11 1-18 and accompanying text. 
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D. Narrowing the Scope of the Government Attorney-Client Privilege: 
The Decisions Are in 

As the public debate among politicians and pundits played out on television 
screens and in newspapers across America, courts around the country were 
already embroiled in the controversy surrounding the scope of the attorney-client 
privilege in the public sphere, and more specifically whether it existed or could 
be invoked in the context of a grand jury proceeding. 

I .  The Eighth Circuit Court of Appeals.--The fmt in a recent string of 
circuit court decisions struggling with whether or not the attorney-client privilege 
should be applied in the government context revealed a hostility toward both the 
general common law privilege and the attorney work product doctrine in the 
public sector, specifically with respect to the existence of the privilege in the 
context of a federal grand jury investigation. In In re Grand Jury Subpoena 
Duces Tecum, the Eighth Circuit explicitly held that the attorney-client privilege 
could not be invoked to prevent the disclosure of certain notes taken by counsel 
for the White House that concerned an investigation conducted by the Office of 
Independent Counsel ("OIC").~~ 

In June 1996, the OIC, led by Independent Counsel Kenneth W. Starr, 
directed a grand jury subpoena to be served on the White House requesting the 
production of "[all1 documents created during meetings attended by any attorney 
from the Office of Counsel to the President and Hillary Rodharn Clinton 
(regardless whether any other person was present)" that pertained to the Clintons' 
"Whitewater" real estate The White House refused to produce the notes, 
citing the attorney-client privilege and the work product doctrine as justification. 
While the OIC argued that "recognizing an attorney-client privilege in these 
circumstances would be tantamount to establishing a new privilege," the White 
House argued that "the attorney-client privilege is already the best-established of 
the common-law privileges and that, furthermore, it is an absolute privilege."74 

72. In re Grand Jury Subpoena Duces Tecum, 112 F.3d 910, 913 (8th Cir. 1997). The 
investigation, overseen by Independent Counsel Kenneth W. Starr, focused on matters "relating in 
any way to James B. McDougal's, President William Jefferson Clinton's, or Mrs. Hillary Rodham 
Clinton's relationships with Madison Guaranty Savings & Loan Association, Whitewater 
Development Corporation, or Capital Management Services, Inc." Id. 

73. The documents at issue in this appeal consisted of notes taken by Associate Counsel to 
the President Miriam Nemetz on July 11, 1995, at a meeting attended by First Lady Hillary 
Rodham Clinton, Special Counsel to the President Jane Sherburne, and Mrs. Clinton's personal 
attorney, David Kendall. The subject of the meeting was Mrs. Clinton's activities following the 
death of Deputy Counsel to the President Vincent W. Foster, Jr. Id. at 914. And notes taken by 
Ms. Sherburne on January 26, 1996, during meetings attended by Mrs. Clinton, Mr. Kendall, and 
at times, John Quinn, Counsel to the President, which took place during breaks in and immediately 
following Mrs. Clinton's testimony before a federal grand jury in Washington, D.C., concerning 
the discovery of certain billing records from the Rose Law F i  in the residence area of the White 
House. Id. 

74. Id. at 915. 
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The District Court for the Eastern District of Arkansas, agreed with the White 
House, and "concluded that because Mrs. Clinton and the White House had a 
'genuine and reasonable (whether or not mistaken)' belief that the conversations 
at issue were privileged, the attorney-client privilege applied."75 The OIC 
appealed the district court's decision, calling upon the Eighth Circuit to decide 
whether an entity of the federal government may use the attorney-client privilege 
to avoid complying with a subpoena by a federal grand 

The Eighth Circuit began its analysis by asserting that "[wle need not decide 
whether a governmental attorney-client privilege exists in other contexts," and 
reiterated that its holding would only be applicable where the attorney-client 
privilege is invoked in the context of a federal grand jury in~estigation.~~ To aid 
in its analysis, the court looked to Proposed Federal Rule of Evidence 50378 and 
its accompanying commentary as "'a useful starting place' for an examination of 
the federal common law of attorney-client privilege," but the court quickly 
concluded that these resources did not speak to the central issue of the case.79 
Next, the court focused on federal and state caselaw precedent cited by the White 
House in support of the argument that a government attorney-client privilege 
exists in the context of a federal grand jury investigati~n.~~ The court examined 
the cases cited by the White House, but ultimately concluded that their holdings 
were unpersuasive because none of them actually applied a governmental 
attorney-client privilege to block a grand-jury investigation." The court next 

75. Id. at 914. 
76. Id. at 915. 
77. Id. 
78. Proposed Federal Rule of Evidence 503, which was not formally adopted, expressly 

includes governmental entities within the definition of "clients" entitled to assert the privilege and 
would extend the privilege to all types of government legal consultation. PROPOSEDFED. R. EVID. 
503(a)(l) (defining "client" as "a person, public officer, corporation, association, or other 
organization or entity, either public or private"). 

79. In re Grand Jury, 112 F.3d at 915-16 (quoting In reBeiter Co., 16 F.3d 929,935 (8th Cir. 
1994)) (asserting that the proposed rule and its accompanying commentary "represent only the 
broad proposition that a governmental body may be a client for purposes of the attorney-client 
privilege"). The court also looked at other compilations of the general law, such as the Restatement 
(Third) of the Law Governing Lawyers 5 124 (1996) (stating that "[tlhe attorney-client privilege 
extends to a communication of a governmental organization") and Uniform Rule of Evidence 502 
(defining "client" in terms similar to Proposed Federal Rule of Evidence 503), but ultimately 
concluded that these authorities did not advocate a broad application of the privilege to 
governmental entities. Id. at 916. 

80. Id. According to the Eighth Circuit, the White House "located only two cases involving 
a clash between a grand jury and a claim of governmental attorney-client privilege." Id.; In re 
Grand Jury Supeonas Duces Tecum (Faber), 241 N.J. Super. 18,574 A.2d 449 (N.J. App. Div. 
1989); In re Grand Jury Subpoena (Doe), 886 F.2d 136 (6th Cir. 1989). 

81. In re Grand Jury, 112 F.3d at 917 (pointing out that the New Jersey and Sixth Circuit 
cases cited by the White House were ultimately remanded for further proceedings, and that there 
were "several significant factual distinctions"). 
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examined a number of cases, cited by the White House, which held that a 
governmental attorney-client privilege existed and could be invoked in the 
context of a civil action. Again, the court found these opinions to be 
unpersuasive in the context of the present factual scenario.82 

After the court determined that no "persuasive direction" could be discerned 
from the case la^,^^ the court announced that federal common law only recognizes 
a privilege in "rare situations" and that it should be recognized "'only to the very 
limited extent that permitting a refusal to testify or excluding relevant evidence 
has a public good transcending the normally predominant principle of utilizing 
all htional means for ascertaining Furthermore, the court stressed that 
although the Supreme Court has upheld a broad interpretation of the attorney- 
client privilege in the past, which extended the privilege to communications 
between attorneys and lower-level employees possessing relevant inf~rmation,~~ 
the court refused to apply this precedent to attorneys representing clients in the 
public sector after finding that "the private-attorney analogy is inapposite."86 

Ultimately, the court concluded that "the strong public interest in honest 
government and in exposing wrongdoing by public officials would be ill-served 
by recognition of a governmental attorney-client privilege applicable in criminal 
proceedings inquiring into the actions of public  official^."^^ Furthermore, the 
court asserted that it would be a "gross misuse of public assets" if the court 
allowed any part of the government "to use its in-house attorneys as a shield 
against the production of information relevant to a federal criminal 
investigati~n."~~ In holding that the attorney-client privilege could not be invoked 
in the context of a federal grand jury investigation, the court stressed that its 
decision "does not make the duties of government attorneys significantly more 
diffi~ult ,"~~ and admonished that "[aln official who fears he or she may have 

82. Id. at 917-18. 
83. Id. at 918. 
84. Id. (internal quotation marks omitted) (quoting Trammel v. United States, 445 U.S. 40, 

50 (1980)). 
85. In re Grand Jury, 112 F.3d at 920-21. In Upjohn v. United States, 449 U.S. 383 (1981), 

the Supreme Court did not specifically identify the outer perimeters of the attorney-client privilege, 
but they did reject the "control group" test as unnecessarily restrictive, and ultimately concluded 
that if the privilege was to have any value, it should encompass conversations between a corporate 
attorney and mid- to low-level employees. Id. at 396. 

86. More specifically, the court asserted that "important differences between the 
governmental and nongovernmental organizations such as business corporations weigh against the 
application of the principles of Upjohn in this case." In re Grand Jury, 112 F.3d at 919-20. 

87. Id. at921. 
88. Id. 
89. Id. The court explained that 
[alssuming arguendo that there is a governmental attorney-client privilege in other 
circumstances, confidentiality will suffer only in those situations that a grand jury might 
later see fit to investigate. Because agencies and entities of the government are not 
themselves subject to criminal liability, a government attorney is free to discuss 
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violated the criminal law and wishes to speak with an attorney in confidence 
should speak with a private attorney, not a government attorney."90 

Before concluding that the White House could not invoke the attorney-client 
privilege to defeat a grand jury subpoena, the court did consider the assertions 
advanced by the White House, and then First Lady Hillary Rodharn Clinton, that 
the presence of her private attorney during the meetings should be further grounds 
to invoke the privilege.g' The White House relied on the common-interest 
doctrine,92 which expands attorney-client privilege in certain situations, but, after 
finding that there was no common interest between Mrs. Clinton and the White 
House "either legal, factual, or strategic in character," the court ultimately 
rejected this argument as 

Finally, after finding that the attorney-client privilege could not be invoked 
to prevent disclosure of certain notes taken by a White House attorney, the Eighth 
Circuit also held that the work product doctrine could not be used to thwart the 
grand jury subpoena.94 In reaching this conclusion, the court focused on the fact 
that the White House was preparing for a government investigation at the time the 
notes were taken, not an adversarial proceeding, to support their holding that the 
notes fell outside the scope of the pri~ilege.'~ The Eighth Circuit made it quite 
clear that, when government investigations are at issue, the application of the 
work product privilege is necessarily limited because it is the individual acts of 
public officials that are being investigated, not the White House itself.96 Thus, 
after finding that "no authority allow[s] a client such as the White House to claim 
work product immunity for materials merely because they were prepared while 
some other person, such as Mrs. Clinton, was anticipating litigation," the Court 
limited the application of the attorney work product privilege with regard to 

anything with a governmental official--except for potential criminal wrongdoing by 
that official-without fearing later revelation of the conversation. 

Id. 
90. Id. 
91. Id. at 921-22. 
92. The Common Interest Doctrine has been described in these terms: 
If two or more clients with a common interest in a litigated or non-litigated matter are 
represented by separate lawyers and they agree to exchange information concerning the 
matter, a communication of any such client that otherwise qualifies as privileged . . . 
that relates to the matter is privileged as against third persons. 

Id. at 922 (quoting RESTATEMENT (THIRD) OFTHE LAW GOVERNING LAWYERS $126(1) (Proposed 
Final Draft No. 1, 1996)). 

93. Id. at 922-23 (asserting that the incidental effects on the White House resulting from the 
OIC investigation are not sufficient to place the governmental institution "in the same canoe as 
Mrs. Clinton, whose personal liberty is potentially at stake"). 

94. Id. at 924-25. 
95. Id. (citing FED. R. CN. P. 26(b)(3), which states that the work product doctrine limits 

access to materials "prepared in anticipation of litigation or for trial"). 
96. Id. (asserting that the work product privilege unreasonably interferes with the conduct 

of government investigations and grand jury proceedings). 
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government attorneys representing "non-parties" in federal grand jury 
 investigation^.^^ 

In deciding whether or not the privilege should extend to attorney work 
product compiled in anticipation of a federal grand jury proceeding, the court also 
focused on the nature of the "advice" sought in concluding that the attorney work 
product privilege did not apply. Even if it could be said that the White House 
anticipated a congressional investigation at the time the notes were taken, and that 
a congressional investigation could constitute an adversarial proceeding for the 
purposes of the attorney work product privilege:' the court reasoned that the only 
harm that could come to the White House as a result of such investigation was 
political in nature, and that the only advice that could be sought from the 
government attorney on the matter would necessarily be political in nature as 

Therefore, in refusing to endorse the arguments advanced by the White 
House in support of the privilege, the court took the position that any advice 
dealing with "political concerns" falls outside the scope of the work product 
doctrine.loO 

2. D. C. Circuit Court ofAppea1s.-One year after the Eighth Circuit decided 
In re Grand Jury, the Court of Appeals for the District of Columbia was also 
called on to examine whether a governmental attorney-client privilege could be 
invoked in the context of a grand jury proceeding. In In re Bruce Lindsey,'" the 
D.C. Circuit considered whether or not an attorney in the Office of the President 
may refuse to respond to a grand jury subpoena seeking information about 
possible criminal conduct by governmental officials by invoking the attorney- 
client privilege. lo2 

The Office of the President and the OIC offered the same conflicting 
arguments that guided the Eighth Circuit's analysis in In re Grand Jury, and 
again, the court began its opinion by stressing that "federal courts do not 
recognize evidentiary privileges unless doing so 'promotes sufficiently important 
interests to outweigh the need for probative eviden~e.'"'~~ The court focused on 

97. Id. (citing In re Cal. Pub. Util. Comm'n, 892F.2d 778,781 (9th Cir. 1989) (concluding 
that non-party to litigation may not assert work product doctrine)). 

98. The court noted that the Restatement seems to include congressional hearings within its 
definition of anticipated litigation. Id. at 924 (citing RESTATEMENT (THIRD) OF THE LAW 
GOVERNING LAWYERS 9 136 (Proposed Final Draft No. 1, 1996), which states that litigation 
includes "a proceeding such as a grand jury or a coroner's inquiry or an investigative legislative 
hearing"). 

99. Id. at 924-25. 
100. This holding reiterated the Eighth Circuit's disdain toward the invocation of 

confidentiality privileges by government attorneys and its refusal to apply caselaw involving 
private parties to cases involving attorneys practicing in the public domain. See, e.g., United States 
v. Adlman, 134 F.3d 1194 (2d Cir. 1998) (holding that communications and notes involving 
business advice are within the scope of the attorney work product privilege). 

101. 158 F.3d 1263 (D.C. Cir. 1998). 
102. Id. at 1268. 
103. Id. (quoting Trammel v. United States, 445 U.S. 40,50 (1980)). 
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the nature of the governmental attorney-client relationship, and specifically 
looked to caselaw developed in litigation over exemption five of the Freedom of 
Information Act (FOIA) as a guide.lo4 The Court noted that the exemption 
"'protects, as a general rule, materials which would be protected under the 

,77105 attorney-client privilege, and that "'in the government context the "client" 
may be the agency and the attorney may be an agency lawyer. "'106 Despite 
recognition of the existence of the privilege and its insertion into a federal statute, 
the D.C. Circuit maintained that "[elxemption five does not itself create a 
government attorney-client privilege"; it merely ensures that governmental 
agencies do not lose the traditional protection of evidentiary privileges due to the 
enactment of FOIA.lo7 

After examining caselaw under FOIA, the court turned to the Proposed 
Federal Rules of Evidence concerning privileges, and stressed that these rules did 
in fact "recognizel:] a place for a government attorney-client privilege."lo8 
Furthermore, the court asserted that "[tlhe practice of attorneys in the executive 
branch reflects the common understanding that a government attorney-client > .  

privilege functions in at least some  context^."^^ 
Based on the weight of these combined authorities, the D.C. Circuit 

emphatically concluded that a governmental attorney-client privilege does exist 
under federal law."' After reaching this conclusion, the court was only left to 
determine whether the Office of the President could invoke it in the context of a 
grand jury proceeding, an issue of first impression in the D.C. Circuit."' The 
court began by noting that any attorney representing a government official must 
contend with a number of "competing values," which typically do not arise for 
the private practitioner.l12 The Office of the President asserted that the court 

104. Id. Under exemption five of FOIA, "'intra-agency memorandums or letters which would 
not be available by law to a party other than an agency in litigation with the agency' are excused 
from mandatory disclosure." Id. (quoting Freedom of Information Act, 5 U.S.C. $ 552(b)(5) 
(1994)). 

105. Id. (quoting Coastal States Gas Corp. v. Dep't of Energy, 617 F.2d 854,862 (D.C. Cir. 
1980)). 

106. Id. (quoting Tax Analysts v. IRS, 117 F.3d 607,618 (D.C. Cir. 1997)). 
107. Id. at 1269. In support of this premise, the couit reiterated that "when 'the Government 

is dealing with its attorneys as would any private party seeking advice to protect personal interests, 
and needs the same assurance of confidentiality so it will not be deterred from full and frank 
communications with its counselors' exemption five applies." Id. (quoting Coastal States, 617 F.2d 
at 863). 

108. Id. 
109. Id. 
1 10. Id. at 1269-70. 
11 1. Id. at 1270-72 (explaining that "[aJlthough the cases decided under FOIA recognize a 

government attorney-client privilege that is rather absolute in civil litigation, those cases do not 
necessarily control the application of the privilege here"). 

112. Id. at 1271-72 ("[Allthough the traditional privilege between attorneys and clients shields 
private relationships frominquiry in either civil litigation or criminal prosecution, competing values 
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"should find an exception in the grand jury context only if practice and policy 
req~ire.""~ Conversely, the Independent Counsel maintained that there was no 
clear justification for extending the government attorney-client privilege to grand 
jury proceedings. "4 

Ultimately, the D.C. Circuit sided with the Independent Counsel, and held 
that the governmental attorney-client privilege could not be invoked to prevent 
disclosure in a grand jury pr~ceeding."~ The court asserted that "government 
attorneys stand in a far different position from members of the private bar. Their 
duty is not to defend clients against criminal charges and it is not to protect 
wrongdoers from public discl~sure.~'"~ The court maintained that government 
attorneys may have an independent obligation to disclose information to further 
a governmental purpose, and therefore, the loyalty of a governmental lawyer 
"cannot and must not lie solely with his or her client agen~y.""~ Finally, 
following the lead of the Eighth Circuit, the D.C. Circuit noted that nothing 
prevents governmental officials from consulting personal counsel in order to 
ensure that their communications will be kept ~onfidential."~ 

3. Seventh Circuit Court of Appeals.-In 2002, the Seventh Circuit stepped 
into the fray and affirmed a lower court holding that granted the United States's 
motion to compel an attorney, employed by the State of Illinois, to testify before 
a grand jury.l19 In In re Witness Before the Special Grand Jury, a state 
government attorney refused, on the basis of the attorney-client privilege, to give 
testimony concerning communications between him and a state office holder in 
contravention of a grand jury subpoena.120 The District Court for the Northern 

arise when the Office of the President resists demands for information from a federal grand jury and 
the nation's chief law enforcement officer."). 

113. Id. at 1272. 
114. Id. The court stressed that these two positions "are not simply semantical: they represent 

different versions of what is the status quo. To argue about an 'exception' presupposes that the 
privilege otherwise applies in the federal grand jury context; to argue about an 'extension' 
presupposes the opposite." Id. 

115. Id. Before reaching this conclusion, the court examined whether the common interest 
doctrine would apply to shield communications between Lindsey and the President while he was 
acting as an intermediary between the President and his private attorney. Id. at 1282. The court 
ultimately rejected the argument after finding that Lindsey, as a government attorney with 
overreaching duties, could not invoke an absolute immunity in the face of a grand jury subpoena. 
Id. at 1283. 

116. Id. at 1272. 
117. Id. at 1273, 1279 (asserting that such an approach would be "contrary to tradition, 

common understanding, and our governmental system"). 
11 8. Id. at 1276. 
119. See In re Witness Before the Special Grand Jury, 288 F.3d 289 (7th Cir. 2002). The 

Attorney was, at the time of the litigation, Counsel to the Governor. The Governor was being 
investigated for actions in office while he was Secretary of State. The Governor's current counsel 
was his counsel when he was Secretary of the State as well. Id. 

120. Id. at 290. 
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District of Illinois, Eastern Division, rejected his argument and asserted that no 
such government attorney-client privilege existed in the context of a federal grand 
jury proceeding, and even if one did exist, it was waived in this case.121 

The Seventh Circuit started its analysis by pointing out that there was 
"surprisingly little case law on whether a government agency may also be a client 
for purposes of this privilege."122 Not surprisingly, to support the argument that 
any privilege that may exist between a government attorney and his client does 
not extend to criminal proceedings, the United States relied heavily on the recent 
decisions of the Eighth and D.C. Circuits discussed previously.123 Naturally, the 
opposition maintained that those cases were wrongly decided, "insofar as they 
might apply here to support a distinction between governmental dients and 
private clients ."lZ4 

Ultimately, the Seventh Circuit fell into line with the Eighth and D.C. 
Circuits in finding that public policy does not favor extending the government 
attorney-client privilege that exists in the context of civil litigation to other 
contexts, including grand jury pr0~eedings.l~~ The court relied on In re Lindsey 
to assert that "government lawyers have a higher, competing duty to act in the 
public interest."126 In a new twist, the court stressed the fact that government 
lawyers receive their compensation from the public in concluding that "the public 
lawyer is obligated not to protect his governmental client but to ensure its 
compliance with the law."'" Furthermore, the court rejected any assertions that 
federalism concerns should afford government attorneys representing state offices 
and officials a different level of protection than a government attorney 
representing federal interests.12* 

4. Second Circuit: A Light in the Tunnel.-The Second Circuit broke ranks 
with her sister circuits in 2005 when it decided In re Grand Jury Investigation 
(Doe),lZ9 which came down firmly on the side of the "well-established and 
familiar principle[s]" supporting the attorney-client privilege.130 This decision 
involved an appeal from an order of the United States District Court for the 

121. Id. at 291. 
122. Id. Here, it should be noted, the parties did stipulate that a government attorney-client 

privilege exists in the context of civil and regulatory actions. Id. 
123. Id. at 292; see supra notes 72-1 18 and accompanying text. 
124. Id. 
125. Id. at 294 (stressing that "reason and experience dictate that the lack of criminal liability 

for government agencies and the duty of public lawyers to uphold the law and foster an open and 
accountable government outweigh any need for a privilege in this context"). 

126. Id. at 293. 
127. Id. 
128. Id. at 295 (asserting that "we can see no reason why state government lawyers are so 

different from federal government lawyers that a different result is justified," and thus they both 
"enjoy no immunity from disclosing relevant information to a federal grand jury"). 

129. 399 F.3d 527 (2d Cir. 2005). 
130. Id. at 530; see Evan T. Barr, Second Circuit Says Government Lawyers Covered by 

Privilege, 231 N.Y. L.J. 54 (2005). 
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District of Connecticut compelling the former chief legal counsel to the Office of 
the Governor of Connecticut to comply with a grand jury subpoena to testify 
about the contents of confidential conversations she had with former Governor 
John G. R~wland. '~ '  In deciding that the government attorney-client privilege is 
alive (although maybe not well) in the criminal context, the Second Circuit f d y  
rejected the previously-discussed decisions of three Circuit Courts of Appeal and 
illuminated a conflict that is now ripe for Supreme Court review. 

The Second Circuit began its analysis by pointing out that '"[tlhe attorney 
client privilege is one of the oldest recognized privileges for confidential 
communications' . . . that for centuries has been a part of our common law."'32 
The court noted that, although the privilege was originally predicated on notions 
of honesty, loyalty, and fairness that were linked to the barrister's code of honor 
as it existed in Elizabethan England, the modem conception of the attorney-client 
privilege emphasizes its utilitarian value as a tool for promoting justice and 
fairness in adversarial pr~ceedings. '~~ Thus, in examining the privilege as it 
exists today, the Second Circuit reiterated the fundamental purpose of the 
privilege as a means of encouraging "'full and frank communication between 
attorneys and their clients . . . thereby promot[ing] broader public interests in the 
observance of law and the administration of justice.""34 

Using the common law roots of the attorney-client privilege as the foundation 
for their analysis, the Second Circuit embraced the notion, rejected in other 
circuits, that the long-established principles and assumptions underlying the 
application of the attorney-client privilege in more familiar circumstances should 
guide the application of the privilege in "new" contexts today.135 After looking 
at caselaw that recognizes the existence of a government attorney-client privilege 
in civil and the scope of the Freedom of Information Act l i t igat i~n, '~~ as 
well as other authorities that restated the common law treatment of the 

13 1. In re Grand Jury Investigation (Doe), 399 F.3d at 528-30. 
132. Id. at 530-31 (quoting Swidler & Berlin v. United States, 524 U.S. 399,403 (1998)). 
133. Id. at 531. 
134. Id. (quoting Upjohn Co. v. United States, 449 U.S. 383,389 (1981)). 
135. Id. at 53 1-32 (stating that a wholesale reassessment of the privilege's utility is not needed 

whenever the privilege is invoked under previously unexplored circumstances, and that the 
"application of the privilege in 'new' contexts remains inforined by the long-standing principles 
and assumptions that underlie its application in more familiar territory"). Contra In re Witness 
Before the Special Grand Jury, 288 F.3d 289 (7th Cir. 2002); In re Lindsey, 158 F.3d 1263 (D.C. 
Cir. 1998); In re Grand Jury Subpoena Duces Tecum, 112 F.3d 910 (8th Cir. 1997). 

136. In re Grand Jury Investigation (Doe), 399 F.3d at 532; see, e.g., Galarza v. United States, 
179 F.R.D. 29 1,295 (S.D. Cal. 1998); Dep't of Econ. Dev. v. Arthur Andersen & Co., 139 F.R.D. 
295, 300 (S.D.N.Y. 1991); Detroit Screwmatic Co. v. United States, 49 F.R.D. 77,78 (S.D.N.Y. 
1970); United States v. Anderson, 34 F.R.D. 518,522-23 (D. Colo. 1963). 

137. In re Grand Jury Investigation (Doe), 399 F.3d at 533; see, e.g., Coastal States Gas Corp. 
v. Dep't of Energy, 617 F.2d 854,862 @.C. Cir. 1980); Mead Data Cent., Inc. v. U.S. Dep't of Air 
Force, 566 F.2d 242,252 (D.C. Cir. 1977). 
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government attorney-client relati~nship,'~' the Second Circuit concluded that 
there was "substantial authority for the view that the rationale supporting the 
attorney-client privilege applicable to private entities has general relevance to 
government entities as 

After finding that the common law generally assumes the existence of a 
government attorney-client privilege, the Second Circuit refused to adopt the 
rationale, advanced by the Seventh, Eighth, and D.C. Circuits, that the 
government attorney-client privilege is necessarily weaker or must give way 
when a federal grand jury demands "otherwise privileged statements in order to 
further a criminal in~estigation."'~~ The Second Circuit rejected any presumption 
that the public's interest is exclusively served through the furtherance of the 
grand jury's "truth-seeking" function, and refused to accept the government's 
argument that upholding the attorney-client privilege in these circumstances 
would constitute a "gross misuse of public  asset^."'^' The court asserted that it 
was also in the public's interest for public officials "to receive and act upon the 
best possible legal advice," and made note of a Connecticut statute which 
explicitly protects the government-attorney-client privilege for this purpose to 
dispel any notions to the ~0nt ra ry . l~~  

Thus, in finding that the public interest is promoted through full and frank 
communication between the public official and government attorney, and that it 
is best protected through a robust interpretation of the attorney-client privilege in 
the government context, the Second Circuit sought to enshrine the principles that 
underlie the attorney-client privilege and defy a growing trend which "assumes 
that the 'public interest' in disclosure is readily apparent, and that a public 
official's willingness to consult will be only 'marginally' affected by the 

138. In re Grand Jury Investigation (Doe), 399 F.3d at 532. The Second Circuit looked to 
several sources for "general guidance regarding federal common law principles." Id. In examining 
Proposed Federal Rule of Evidence 503, treatises written by legal scholars, and applicable caselaw 
examining the nature of the government attorney-client privilege, the Second Circuit noted that 
"serious legal thinkers, applying 'reason and experience,' have considered the privilege's 
protections applicable in the government context." Id. 

139. Id. at 533. 
140. Id. (refusing to abandon the attorney-client privilege in a context in which its protections 

are arguably needed most); Barr, supra note 130 (stating that the court was reluctant to entertain 
any "notion that the privilege should be curtailed in another particular category of cases, such as 
those involving potential criminal charges"). 

141. In re Grand Jury Investigation (Doe), 399 F.3d at 534 (quoting In re Grand Jury 
Subpoena Duces Tecum, 112 F.3d 910,921 (8th Cir. 1997)). 

142. Id. In assessing this public interest component, the Second Circuit relied on a statute 
passed by the Connecticut Legislature which specifically provided that: "[iln any civil or criminal 
case or proceeding . . . all confidential communications shall be privileged and a government 
attorney shall not disclose any such communications unless an authorized representative of the 
public agency consents to waive the privilege and allow such disclosure." CONN. GEN. STAT. $52- 
146r(b) (2005). 
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abrogation of the privilege in the face of a grand jury subpoena."143 

E. Possible Explanations for the Disparate Treatment 

The Second Circuit's holding in Doe was a drastic, but welcome, departure 
from the "majority view" that had developed in other circuits in recent years.144 
There are several possible explanations for this change. First, and most 
importantly, the Second Circuit began its analysis with an assumption that there 
was a government attorney-client privilege, "and that any exceptions to the 
general rule should be narrowly construed."145 This approach is in stark contrast 
to that adopted by the Seventh, Eighth, and D.C. Circuits, which began their 
analyses with a proclamation that a government attorney-client privilege does not 
exist in the context of a grand jury investigation, thus making the issue whether 
a "new privilege" should be established, not whether there was an exception to 
the general rule.'46 By starting off with an assumption that the privilege should 
apply, and then looking to see if there should be an exception in the context of a 
grand jury investigation, the Second Circuit "shifted the odds in favor of the 
putative privilege holder,"147 making it easier for the court to conclude that the 
government attorney-client privilege should prevent disclosure. 

Although it could be said that the analytical approach taken by the Second 
Circuit set the stage for its ultimate holding in support of the government 
attorney-client privilege, there are several other possible explanations. Some 
have argued that the Second Circuit rejected the analysis of the Eighth and D.C. 
Circuits because those decisions were "perceived as a byproduct of prosecutorial 
overreaching" by the Office of the Independent C o ~ n s e l . ' ~ ~  Others have pointed 
to the federalism issues presented in the Second Circuit case, citing the fact that 
the Connecticut Legislature "had specifically recognized the existence of a 
privilege for government lawyers in both civil and criminal proceedings" in order 
to explain the disparate outcome.149 Finally, some have even suggested that the 
Second Circuit's decision merely "reflect[s] today's greater sensitivity to the 
perils of potential white collar criminal exposure in the post-Enron, Sarbanes- 

143. In re Grand Jury Investigation (Doe), 399 F.3d at 533,536. 
144. See Barr, supra note 130; In re Grand Jury Investigation (Doe), 399 F.3d at 536 n.4 

(acknowledging that "[the] decision is in conflict with the Seventh Circuit's decision in Ryan, and 
is in sharp tension with the decision of the Eighth (Grand Jury) and the D.C. Circuits (Lindsey)," 
but asserting that "[they] are in no position, however, to resolve this tension in the law" (citations 
omitted)). 

145. Ban-, supra note 130; In re Grand Jury Investigation (Doe), 399 F.3d at 53 1. 
146. See In re Witness Before the Special Grand Jury, 288 F.3d 289 (7th Cir. 2002); In re 

Lindsey, 158 F.3d 1263 (D.C. Cir. 1998); In re Grand Jury Subpoena Duces Tecum, 1 12 F.3d 910 
(8th Cir. 1997). 

147. Barr, supra note 130. 
148. Id. 
149. Id. 

Oxle 
I 

advic 
Govc 
char; 
whe~ 
offic 

priv 
corn 
~ P P ]  
conc 
priv 
aca 
("0 
be e 
wid 

poi] 
issu 
"on 
No] 
con 
not 
me1 
ent: 
nor 
the 
re¶ 

COI 

acc 
to 



20061 ELIMINATING POLITICAL MANEUVERING 583 

Oxley world."'50 
In addition, the government attorney in Doe asserted that she provided legal 

advice to the "Office of the Governor" as opposed to specifically identifying 
Governor Rowland, as an individual, as her client.I5' This tactical 
characterization may have answered the concerns in previous opinions discussing 
whether the client of the government lawyer for purposes of the privilege was an 
office or entity as opposed to an individual official. 

F. Analysis of Conflicting Positions: Who is Correct? 

I .  Search for Controlling Caselaw.-Despite the fact that the attorney-client 
privilege is one of the oldest and most fdy-rooted privileges recognized by the 
common law, the Eighth Circuit concluded that the privilege is not necessarily 
applicable to disputes involving federal government entities.'52 In reaching this 
conclusion, the court relied upon the lack of caselaw applying the attorney-client 
privilege in the context of a federal grand jury ~r0ceeding.l~~ Thus, the court 
accepted the argument advanced by the Office of the Independent Counsel 
("OIC"), asserting that the recognition of the privilege in such a context would 
be equivalent to "establishing a new privilege, which courts ordinarily undertake 
with great rel~ctance."'~~ 

This reasoning is problematic for two reasons. First, as the White House 
pointed out in its brief to the Eighth Circuit, the lack of caselaw precedent on this 
issue is expected given the fact that disputes such as this are very rare and 
"ordinarily could not arise except in the context of an OIC in~estigation."'~~ 
Normally, a federal prosecutor's request for confidential governmental 
communications could be resolved quietly through intra-branch discussion and 
not subpoenas, but because the OIC is not part of the executive branch this 
method is not available in these  situation^.'^^ Despite the fact that a government 
entity must respond to an OIC subpoena in a different manner than it would 
normally respond to another federal prosecutor's request, "it does not follow that 
the attorney-client privilege cannot be asserted by the entity receiving the 
req~est."'~' As the White House argued in its brief to the court, the unique 

150. Id. 
151. See In re Grand Jury Investigation (Doe), 399 F.3d 527,533 (2d Cir. 2005). 
152. In re Grand Jury Subpoena Dues Tecum, 112 F.3d 910,915 (8th Cir. 1997). 
153. Id. at 915; see Kendall, supra note 7, at 429. 
154. In re Grand Jury, 112 F.3d at 915; see also Kendall, supra note 7, at 429 (citing 

Appellant's Opening Brief at 9-11,21-24, In re Grand Jury, 112 F.3d 910 (No. 96-4108)). 
155. Kendall, supra note 7, at 429 (quoting Appellee's Brief at 36, In re Grand Jury, 112 F.3d 

910 (NO. 96-4108)). 
156. Kendall, supra note 7, at 429; see MSNBC, supra note 49 (discussing the disclosure 

controversy surrounding Supreme Court nominee Roberts and stating that, "There is often an 
accommodation that is reached with respect to requests for information, and I suspect that is going 
to happen in this case"). 

157. Kendall, supra note 7, at 429. 
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situations created by an OIC subpoena, "can hardly mean that the privilege 
claimed is not well-recognized by federal courts under Rule 501 or that the 
privileges that otherwise exist now evaporate."158 

The Eighth Circuit's narrow search for controlling caselaw is also flawed by 
its misguided belief that a government entity's ability to assert the attorney-client 
privilege depends upon the nature of the case.'59 As the White House argued in 
its brief to the court, "no court has ever held that the same attorney-client 
communication is privileged in some litigation settings but not others, for some 
corporate transactions but not others, in some criminal investigations, but not 
others."16' Furthermore, the Supreme Court has explicitly rejected the notion that 
the attorney-client privilege should be applied differently in different situations, 
and asserted that the attorney-client privilege would be eroded by uncertainty if 
this approach were adopted.16' The purposes underlying the privilege would be 
undermined, leaving government officials skeptical and unwilling to b'disclose 
information to government attorneys for fear that they would later become 
involved in a grand jury proceeding where the attorney-client privilege" would 
not be available to prevent their discl~sure. '~~ As the Supreme Court asserted in 
cases preceding this decision, such a privilege "is little better then no privilege at 
all.wl63 

2. Federal Common Law.-After finding that no caselaw precedent 
supported the White House's assertion that the attorney-client privilege should 
apply in federal grand jury criminal investigations, the Eighth Circuit refused to 
recognize or extend the attorney-client privilege to disputes involving federal 
government entities accused of criminal wrongdoing. This holding, however, 
disregards the principles of common law that have guided the application of the 
attorney-client privilege in this country for decades, and, more importantly, recent 
Supreme Court holdings that have illustrated the Court's reluctance to dilute the 
attorney-client ~rivi1ege.l~~ Indeed, even the D.C. Circuit, a court that has sought 

158. Id. (quoting Appellee's Brief, supra note 155, at 37). 
159. Id. at 430. 
160. Id. (quoting Appellee's Brief, supra note 155, at 32). 
161. See Upjohn Co. v. United States, 449 U.S. 383, 393 (1981). 
162. Kendall, supra note 7, at 430; see Upjohn Co., 449 U.S. at 393,397. 
163. Upjohn Co., 449 U.S. at 393. 
164. See, e.g., Swidler & Berlin v. United States, 524 U.S. 399 (1998) (rejecting a balancing 

approach and embracing a broad concept of privilege that survives the client's death and holding 
that client confidences that can be described as tangentially related to the legal advice provided in 
the course of communications are worthy of protection); United States v. Zolin, 491 U.S. 554 
(1985) (recognizing that the attorney-client privilege promotes important societal interests and that 
in camera review can be utilized to promote this purpose, but also recognizing an important 
limitation on privilege by asserting that it cannot be applied where policy reasons for recognizing 
privilege are not present, such as  where the communication is made for the purposes of furthering 
wrongdoing); Commodity Futures Trading Comm'n v. Weintraub, 47 1 U.S. 343 (1985) (asserting 
that the privilege promotes full and frank communications between attorneys and their clients, 
encourages 0bse~ance  of the law, and aids in the administration of justice, and holding that the 
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I 

1 
to limit the scope of the government attorney-client privilege, recognized that it I 

could not dispute the existence of a general, common law attorney-client privilege 
in the public sphere.l6' Clearly, the federal common law, embodied in Proposed 
Rule of Evidence 503, supports the notion that the government is a client for 
purposes of the attorney-client ~rivi lege, '~~ and the concept that the attorney- 
client privilege is available to all clients, regardless of whether they are involved 
in criminal or civil pr0~eedings.l~~ Thus, one cannot escape the conclusion that 
the Eighth Circuit's conception of the privilege is baseless. The court should 
refuse to extend the privilege to the government during federal criminal 
investigations because, according to Proposed Rule 503, the government is I 

already well within its rights to assert the privilege without e~ception. '~~ 
I 

3. Purpose of Privilege.-As discussed earlier, the attorney-client privilege 1 1  

is a means of encouraging full and frank communication between the attorney and , I 1 1  

the client, and facilitating the full development of facts necessary for competent ~ / , I  ~I 
legal repre~entation.'~~ The attorney-client privilege also serves to encourage 111 I 

clients to seek legal advice early on and thus promotes societal interests, 1~ ~ 
~ i , l l l  1 ~1:~11~ 

trustee of a corporation in banlmptcy can waive the corporation's attorney-client privilege with 
l'll~l I ' 1  

j l l ,  

respect to pre-bankruptcy communications); Upjohn Co., 499 U.S. at 383 (asserting that 
confidentiality is essential if the societal interests of fostering compliance with the law is to be 11 ~ 
served and holding that the privilege extends to conversations between corporate attorney and ! I  1 
employees beyond the corporation's "control group"). 

I/ 11 
165. In re Lindsey, 158 F.3d 1263 @.C. Cir. 1998) (holding that, despite the existence of a 'il~l 

common law attorney-client privilege that is applicable to government entities, the privilege could 
I ~i1'11; 
I l l  

not be asserted to prevent the disclosure of communications pursuant to a federal grand jury l,iI 11 I I 

subpoena). 
166. See PROPOSEDFED. R. E m .  503, advisory committee notes; In re Grand Jury Subpoena 

1 1 1 ~ ~ ~ ~  
I 111 

Duces Tecum, 112 F.3d 910, 926 (8th Cir. 1997) (Kopf, J., dissenting) (taking issue with the 1); 1 ~ 
majority's refusal to acknowledge that a governmental attorney-client privilege existed, calling it 

i:,I /I 1 1  

a "well-recognized principle" that the government is entitled to claim both the attorney-client and /li! ( work product privileges); see also Green v. IRS, 556 F. Supp. 79,85 (N.D. Ind. 1982) (holding that / I '  l I  

the "[attorney-client privilege] also unquestionably is applicable to the relationship between ' I 
Government attorneys and administrative personnel"); Hearn v. Rhay, 68 F.R.D. 574,579 (E.D. 1~ 

Wash. 1975) ("Federal courts have uniformly held that the attorney-client privilege can arise with 
respect to attorneys representing a state."); United States v. Alu, 246 F.2d 29,33-34 (2d Cir. 1957) I 

/ 
("It has been widely recognized that lawyers representing litigants should not be called as witnesses 
in trials involving those litigants if such testimony can be avoided consonant with . . .justice. We 
believe that this prohibition is applicable to the United States Government and its attorneys as well 
as to private litigants and their attorneys."). 

167. See PROPOSEDFED. R. E m .  503; In re Grand Jury, 112 F.3d at 926 (Kopf, J., dissenting) 
(arguing that there is no precedent for holding that the privilege did not apply because a criminal 
investigation was ongoing). 

168. Kendall, supra note 7, at 43 1 (pointing out that the Eighth Circuit disregarded the District 
Court's findings that there was "no 'authority specifically holding that a federal governmental 
attorney-client privilege may not be asserted in such a situation"' (citation omitted)). 

169. See Upjohn, 449 U.S. at 389; see also Kendall, supra note 7, at 431-32. 
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specifically the "broader public interests in the observance of law and 
administration of justice."170 These principles, however, have been undermined 
by the Seventh, Eighth, and D.C. Circuit Court decisions that have sought to limit 
the scope of the attorney-client privilege as it applies to government entities. 

Public officials will be deterred from seeking legal advice from government 
attorneys, let alone early legal advice, if they believe that their communications 
could be revealed in later judicial  proceeding^.'^' This lack of communication 
could have significant repercussions. Besides the obvious blow to attorneys 
employed in the public sector,17' the overall functioning of government may be 
impaired because of the reluctance of government officials to seek legal advice. 
The lack of communication could result in policies that may not be on fm legal 
ground, conduct that could unknowingly lead to violations of the law, and an 
increased number of in~est i~at ions . '~~ Aside from the devastating impact that this 
could have on the public's perception of government as a whole, law makers may 
have a hard time pursuing new policies to regain the public's confidence if they 
are forced to expend large amounts of time and resources remedying the 
wrongdoing of past officials 

4. Uncertainty.-Probably the most harmful and overlooked aspect of the 
recent circuit court decisions is the uncertainty that it has injected into the 
application of the attorney-client privilege across the country. As the Supreme 
Court has pointed out, "how can a client, or even an attorney for that matter, 
know what may become relevant to a criminal investigation in the future?"75 
This element of uncertainty is precisely the kind of pitfall that the Supreme Court 
has repeatedly cautioned against in its attorney-client privilege juri~prudence.'~~ 
Even attorneys and clients in the Second Circuit should be leery about feeling too 
confident regarding the privilege since the conflict in the circuits presents an 
opportunity for the Supreme Court to grant certiorari in the future to address the 
discrepancy. 

5. Existing Checks on Abuse.-In asserting that the Second Circuit provided 
a more sound analysis of the issue, and ultimately reached a better conclusion, at 

170. Kendall, supra note 7, at 532 (quoting Upjohn, 449 U.S. at 389). In Upjohn, 449 U.S. 
at 389, the Supreme Court asserted that this public interest is advanced by "sound legal advice or 
advocacy. . . and that such advice or advocacy depends upon the lawyer's being fully informed by 
the client." 

171. See Kendall, supra note 7, at 433. 
172. Some have suggested that this will lead to government attorneys becoming totally 

obsolete. See id. at 430. 
173. See id. 
174. See id. at 435. 
175. Radson & Waratuke, supra note 6, at 819. 
176. Jaffee v. Redmond, 518 U.S. 1, 18 (1996) (stating that "'[aln uncertain privilege . . . is 

little better than no privilege at all"' (quoting Upjohn, 449 U.S. at 393)); see also Upjohn, 449 U.S. 
at 393 (holding that the effectiveness of the attorney-client privilege would be greatly diminished 
if its existence was contingent on a judge's determination of the importance of the protected 
information). 
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least one commentator has argued that there is no need to ignore the plain 
evidence which points toward the existence of a robust attorney-client privilege 
in the public sphere that is adaptable to new and unforeseen contexts because 
there are existing checks on abuse that will keep government lawyers from using 
the privilege as a shield to hide official misconduct or ~rongd0ing. l~~ To ensure 
that the "'seal of secrecy . . . between lawyer and client does not extend to 
communications made for the purpose of getting advice for the commission of a 
fraud or a the Supreme Court has repeatedly recognized a crime-fraud 
exception that will prevent the use of the attorney-client privilege to protect 
communications that further an improper purpose or hinder the administration of 
justice.'79 "The crime-fraud exception protects against the most egregious" 
abuses of the attorney-client privilege, specifically when a client seeks legal 
advice in order to further a crime or perpetuate a fraud.lgO Because "it is the intent 
and actions of the client that determine whether or not the [crime-fraud] exception 
applies" to a given communication, the fact that "the attorney is completely 
innocent and unaware of the client's wrongdoing" is of little conseq~ence. '~~ 

In recent years the Supreme Court has removed significant procedural 
obstacles to the crime-fraud exception, making it easier for parties to inquire as 
to whether or not the exception applies to specific comm~nications.'~~ At the 
same time, the Supreme Court has maintained the important safeguard of judicial 
review in camera to ensure confidentiality when challenges fail.lg3 This 

177. Barr, supra note 130 (supporting his conclusion by asserting that "[tlhe notion that 
government lawyers must answer to the public at large sounds idealistic but ignores the fact that 
many of the legal issues confronted by an officeholder are not necessarily black and white"). 

178. Lance Cole, Revoking Our Privileges: Federal Law Enforcement's Mvlti-Front Assault 
on the Attorney-Client Privilege (and Why It Is Misguided), 48 VJU. L. REV. 469, 500 (2003) 
(quoting United States v. Zolin, 491 U.S. 554,563 (1989) (internal quotation marks omitted)); see 
also Clark v. United States, 289 U.S. 1, 15 (1933). 

179. See Cole, supra note 178, at 500. 
180. Id.; Zolin, 491 U.S. at 569; Clark, 289 U.S. at 15. The exception has received a similar 

treatment in lower courts. See, e.g., United States v. Martin, 278 F.3d 988, 1001 (9th Cir. 2002) 
(holding that the attorney-client privilege could not prevent disclosure of communications made 
to a lawyer involving future criminal purpose); In re Impounded, 241 F.3d 308 (3d Cir. 2001) 
(asserting that the attorney-client privilege is waived when an attorney is consulted for the purpose 
of furthering a crime or fraud); Alexander v. FBI, 198 F.R.D. 306,3 10 (D.C. Cir. 2000) (listing the 
requirements for the crime fraud exception); In re Grand Jury Proceedings (Company X), 857 F.2d 
710,712 (10th Cir. 1988) (holding that "[tlhe attorney-client privilege does not apply where the 
client consults an attorney to further a crime or fraud"). 

181. Cole, supra note 178, at 501. 
182. Id. at 505; Zolin, 491 U.S. at 573 (adopting a reasonable belief standard for obtaining in 

camera review of alleged privileged communications and rejecting the "independent evidence rule" 
after concluding that "evidence directly but incompletely reflecting the content of the contested 
communications" could be used by a court in determining whether or not in camera review would 
be appropriate). 

183. Cole, supra note 178, at 505; Zolin, 491 U.S. at 573. 
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pragmatic approach permits "government officials to obtain judicial review of 
improper assertions of privilege" with ease and also allows law enforcement 
officials "to overcome wrongful assertions of the privilege on a case-by-case 

The crime-fraud exception is an effective check on any potential abuse of the 
attorney-client privilege, and therefore, one may question the rationale adopted 
in circuit court opinions that sought to limit the government attorney-client 
privilege in the context of grand jury investigations. As one commentator put it, 
"In those (presumably rare) cases in which an officeholder uses the services of a 
government lawyer to commit crimes, the well-established crime-fraud exception 
to the privilege is already available to ferret out wr~ngdoing."'~~ 

' In addition to the widely recognized crime-fraud exception, the law of waiver 
also provides an effective check on abuse where the privilege is invoked in the 
context of criminal proceedings. One commentator notes, "[Gliven that the 
privilege belongs to the office as opposed to a particular individual, the 
possibility of waiver by a successor (who may belong to a different political 
party) should deter a politician bent on breaking the law from relying on 
government lawyers to do so."lg6 

Furthermore, the common interest doctrine, as a matter of policy, has been 
trumpeted as a means of encouraging public officials to "turn to government 
counsel who may be able to bring institutional knowledge and expertise to bear 
in rendering advice on an issue involving federal or state law, without the official 
having to worry about potential disclosure at some later point."lg7 

6. Balancing Competing Interests/Open Meeting Laws.-The attorney work 
product doctrine and the attorney-client privilege may be limited by open meeting 
laws, or "sunshine laws," that prevent governing bodies from meeting in 
private.lg8 In general, because the governing body must meet in the open, and 
confidential communications with a government attorney cannot be shared in a 
public meeting, one of the elements necessary to establish the privilege is 
lacking.lg9 However, despite this general rule, states throughout the country have 
recognized an independent basis for the attorney-client privilege, typically by 
invoking the strong public policy considerations that generally apply to private 
clients. For example, in many states, public bodies are authorized by statute to 
move into executive session for, among other reasons, obtaining legal advice 
from their attorney.lgO This allows for a private and confidential conversation 
away from the public. 

184. Cole, supra note 178, at 507-08. 
185. Barr, supra note 130; Cole, supra note 178, at 507 (arguing that absent some evidence 

that the crime-fraud exception is not adequate to protect against abuse of the system, law 
enforcement officials should rely upon it to prevent abuse of the privilege on a case-by-case basis). 

186. Barr, supra note 130. 
187. Id. 
188. See Radson & Waratuke, supra note 6, at 813. 
189. Id. 
190. See, e.g.. N.Y. PUB. OFF. LAW 5 105(l)(d) (McKinney 2005). 
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One of the most frequently cited cases & 
meeting law with the application of the privil at the demands of an open 
v. Sac ramento County Board of ~uperviso Pg is Sacramento Newspaper Guild 
different competing public policy objective:.lgl this case, the court weighed 
legislative intent to override the attorney-cli a"d concluded that the lack of any 

Privilege made it possible for the privilege to operate concurrently with the 192 ~n 
reaching this conclusion, the court stressed Shte's open meeting laws. 
advantage in legal strife; neither should it b "[glovernment should have no 

a second-class citizen. . . . 'Public agencies face the same hard realities as other civil litigants, 
cannot confer with his client outside his . . . An attorney that 
insurmountable handicaps. ,33193 OP~onent's presence may be under 

Courts throughout the country have 
en an approach similar to that adopted in the California courts. The Supreme C 

noting the "inherent, continuing, and plen OUrt of Alabama, for example, after 
aq Powers the judiciary has over its attorneys as officers of the C O U ~ ~ , " ~ ~ ~  balanced 'he 

concluded that an attorney's ability to fulr interests at stake and 
his duties and obligations to his client were not affected by the state's su 

appellate court asserted that the attorney -cli nShine law.I9' Similarly, a Texas 
privilege remained unchanged and protected despite the state's adoption of a 

the attorney-client privilege protects con Open meeting law .I% In holding that 
versations that take place when a governing body meets privately with its a h  

discuss pending or contemplated liti Of"ey, as permitted by the sfaNte, to 
body has as much right as -3 the court stressed that "a 

without risking the disclosure of important lnd1vidual to consult with its attorney 
In addition to California, Alabama, 'Onfidentid info~ation."'97 

and Texas, courts in West Virginia, Minnesota, Alaska, and Iowa recognize 
attomey-client privilege despite the pass continued existence of a robust 

respective  jurisdiction^.'^^ However, it sh age of open meeting laws in their 
OU1d be noted that some jurisdictions 

191. 69 Cal. Rptr. 480,492 (Ct. APP. 1968) 
operated concurrently with California's Evidenc that California's Open Meeting law 

McComas v. Bd. of E~uc., 475 S .E.2d 280 (W. V ' Code), superseded by statute as stated in 

at 813. a' IQ96); see Radson & Waratuke, supra note 6, 

192. Sacramento Newspaper Guild, 69 Cal. tipk. 
Att'ys v. State, 577 P.2d 1310 (Okla. 1970) ( s i m i ~ * ~  at 490; see also Oklahoma ASSOC. of Mun. 

abrogate he attOrney-client privilege in enacting finding that the legislature did not intend to 
' Open Meetings Act). 193. Sacramento Newspaper Guild, 6 9  Cal. 

Guild v. Sacrmento Co. Bd. of Supervisors, 62 c Ptr. at 490 (quoting Newspapr 

quotation marks omitted); see Radson & Waratuke a'. Rptr. 819, 821 (Ct. App. 1967)) (internal 
' note 6, at 814. 194. Radson & Waratuke, supra note 6, at 81 

628 So. 2d 519,529-30 (Ala. 1993)). (quoting ~ u n n  v. AJa. State Univ. Bd. of Tr., 

195. Dunn, 628 So. 2d at 530. 
196. Markowski v. City of Marlin, 940 S.W.Z 
197. ~ d .  at 726-27 (asserting that "logic dicb:,120p 725 (Tex- APE). 1997). 

meeting should be protected). that the conversations that took place at that - 
198. Radson & Waratuke, supra note 6, at 81s 
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such as Florida, Arkansas, and Nevada, have adhered to the opposite approach by 
rejecting any notion that there is an implied attorney-client privilege exception 
to their states' open meeting laws.'99 For example, in Neu v. Miami Herald 
Publishing CO.,~"" the Florida Supreme Court emphatically stated that the state's 
evidence code and the rules of professional conduct did not create an exception 
to the state's sunshine law that would protect conversations between a 
government attorney and his Although the court acknowledged that its 
holding would create an unfair advantage to those who challenge the government 
in adversarial proceedings, they ultimately concluded that it was the legislature's 
duty to create such an exception.202 Although this holding had a profound impact, 
leading many to believe that there was little to no attorney-client privilege left in 
the government context in the State of Florida, the court made a point to stress 
that its decision did not eliminate the privilege; it merely recognized that the 
state's open meeting law prevented governing bodies from meeting in private 
and, thus, having confidential conversations that would otherwise be protected by 
the privilege.203 

With respect to the attorney work product doctrine, states that have adopted 
public record acts have run into many of the same issues that are raised by the 
inherent conflict between open meeting acts and the attorney-client privilege in 
the government sphere. In enacting the federal counterpart to state public record 
acts, the Freedom of Information Act, Congress sought to harmonize the 
conflicting interests of open government and accountability on the one hand and 
a client's right to confidentiality on the other.204 Pursuant to its terms, FOIA 
mandates that all agency records are subject to disclosure upon demand except 
for records that fall under one of the enumerated statutory exemptions.205 As 
noted by the Eighth Circuit in In re   rand J U ~ , ~ ~ ~  exemption five protects "inter- 

199. Id.; see, e.g., McKay v. Bd. of County Comm'rs of Douglas County, 746 P.2d 124, 128 
(Nev. 1987) (asserting that the open meeting law affects communications with a client to the extent 
that the client is meeting as a governing body); Laman v. McCord, 432 S.W.2d 753, 754 (Ark. 
1968) (holding that a city council could not meet privately with their attorney after the passage of 
FOIA). 

200. 462 So. 2d 821 (Fla.), superseded by  statute as stated by  City of Melbourne v. A.T.S. 
Melbourne, Inc., 475 So. 2d 270,271 (Fla. Dist. Ct. App. 1985). 

201. Id. at 823. 
202. Radson & Waratuke, supra note 6, at 809-10. The Florida State legislature accepted this 

invitation and ultimately created an exemption to the sunshine law for what came to be known as 
"shade sessions." Id. Specifically Section 286.01 l(8) of the Florida Code pennits a "board or 
commission of any state agency or authority or any agency or authority of any county, municipal 
corporation, or political subdivision, and the chief administrative or executive officer of the 
governmental entity" to meet privately with its attorney to discuss "pending litigation to which the 
entity is presently a party." FJA. STAT. 5 286.01 l(8) (2005). 

203. Radson & Waratuke, supra note 6, at 810. 
204. See id. at 834. 
205. See id.; NLRB v. Sears, Roebuck & Co., 421 U.S. 132,136 (1975). 
206. In re Grand Jury Subpoena Duces Tecum, 112 F.3d 910 (8th Cir. 1997). 
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agency or intra-agency memoranda or letters which would not be available by law 
to a party other than an agency in litigation with the agency" from public 
disclosure.207 Federal courts, including the United States Supreme Court, in 
interpreting exemption five have maintained that it protects documents that are 
not discoverable by a private party enthralled in litigation with a government 
agency.''* Thus, with respect to a government attorney operating in the private 
sphere, exemption five protects "'working papers of the agency attorney and 
documents which would come within the attorney-client privilege if [it] applied 
to public parties."'209 By reconciling the mandate of FOIA with the need for 
attorney-client confidentiality in the public sphere, the federal government 
recognized that '"frank discussion of legal or policy matters' in writing might be 
inhibited if the discussion were made public; and the 'decisions' and 'policies 
formulated' would be the poorer as a res~lt."~" 

The focus on the government attorney-client confidentiality issue by the 
courts has centered on the privilege of confidentiality rooted in the common law 
of evidence. However, a review of codes of conduct or rules of professionalism 
that govern lawyers further demands that conversations between attorneys and 
their clients remain confidential. 

A. American Bar Association 

While the United States has long recognized that government attorneys are 
entitled to protection under the same common law privileges that are afforded to 
private practitioners, the exact scope of these privileges for attorneys representing 
clients in the public sphere remains marred in controversy. The American Bar 
Association ("ABA"), in adopting model rules of professional conduct, has shed 
some light on this dilemma by setting a standard for professional responsibility 
that is intended to guide the practice of attorneys operating in both the public and 
private sectors.211 As recently as 2005, the ABA spoke out in support of a robust 
attorney-client privilege, asserting that the privilege is a key foundational concept 

207. 5 U.S.C. 9 552(b)(5) (2000); Radson & Waratuke, supra note 6, at 834. 
208. See Radson & Waratuke, supra note 6, at 834; see, e.g., Sears, Roebuck & Co., 421 U.S. 

at 148-49; EPA v. Mink, 410 U.S. 73, 85-86 (1973), superseded by statute as stated in Zweibon 
v. Mitchell, 516 F.2d 594 (D.C. Cir. 1975). 

209. Radson & Waratuke, supra note 6, at 834; see Sears, Roebuck & Co., 421 U.S. at 154. 
210. Sears, Roebuck & Co., 421 U.S. at 150 (holding that the government would be hampered 

if a contrary approach was adopted because government agencies would be forced to operate in a 
fish bowl); see Radson & Waratuke, supra note 6, at 834; see also Mink, 410 U.S. at 87. 

21 1. Radack, supra note 17, at 125 (explaining that the ABA originally adhered to an approach 
that "forbade lawyers from revealing confidential information acquired during the course of 
representing a client, which could include the attorney's supervisor in the department or agency, 
the agency itself, the statutory mission of the agency, the entire government of which that agency 
is part, and the public interest"); see MODEL RULES OFPROF'L CONDUCT (2002). 
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of every attorney-client relationship.212 In accordance with this stance, the ABA 
has relied on common law precedent and the support of experts in the field of 
legal ethics, to protect and promote the attorney-client privilege of confidentiality 
through rules that will guide the practice of all attorneys in the years to come.213 

The ABA first codified regulations for the conduct of lawyers in the United 
States at its annual meeting in 1908 when it adopted the Canons of Professional 
Ethics  canon^").^'^ In adopting the Canons, the ABA declared that a lawyer 
has "[tlhe duty to preserve his client's confidences"215 and that "the stability of 
the Courts and of all departments of government rests upon the approval of the 
people."216 In recognizing the people's right to invoke a privilege of 
confidentiality, the AI3A also recognized that there was potential for abuse. Thus, 
in adopting the Canons, the AI3A excluded conversations and communications 
from the definition of "confidences," leaving them outside the scope of the 
recognized pri~ilege.~" Despite this exclusion, attorneys were given a great deal 
of discretion to determine whether their client's behavior warranted disclosure 
under the future crime exception, while Canon 41 also gave attorneys wide 
discretion when faced with client fraud or deception.218 

In 1969, the ABA abandoned the Canons, and adopted the Model Code of 

212. In their report to the ABA House of Delegates, the ABA Task Force on Attorney-Client 
Privilege recommended that the ABA adopt a resolution expressing its strong support for the 
preservation for the attorney-client privilege and work product doctrine, and its opposition to 
policies, practices, and procedures of governmental agencies that have eroded the attorney-client 
privilege and work product doctrine. ABA TASKFORCE ON ATTORNEY CLIENTPRIVILEGEREPORT 
TO THE HOUSE OF DELEGATES, EXECUTIVE SU~~MARY (2005), available at http://www.abanet. 
org/buslaw/attomeyclientmome.shtml. Specifically, Recommendation 11 1 states: 

[Vhe American Bar Association strongly supports the preservation of the attorney- 
client privilege and work product doctrine as essential to maintaining the confidential 
relationship between client and attorney required to encourage clients to discuss their 
legal matters fully and candidly with their counsel so as to (1) promote compliance with 
the law through effective counseling, (2) ensure effective advocacy for the client, (3) 
ensure access to justice and (4) promote the proper and efficient functioning of the 
American adversary system of justice . . . . 

ABA TASK FORCE ON ATTORNEY-CLIENT PRIVILEGE, RECOMMENDATION 1 1 1 (2005), available at 
h t t p : / / w w w . a b a n e t . o r g l b u s l a w / a t t o r n e y c l i e n t /  

213. Radack, supra note 17, at 127. 
214. Id. at 128-29. 
2 15. CANONS OF PROF'L ETHICS Canon 37 (1928); see Radack, supra note 17, at 128. 
216. CANONS OFPROF'LETHICS Preamble (1928); see Radack, supra note 17, at 128. 
217. See CANONSOFPROF'LETHICS Canon 37 (1928) (asserting that "the announced intention 

of a client to commit a crime is not included within the confidences which [an attorney] is bound 
to respect"); Radack, supra note 17, at 129 (explaining that disclosure may be necessary "'to 
prevent the [crime] or to protect those against whom it is threatened'" (quoting CANONS OFPROF'L 
ETHICS Canon 37 (1928))). 

218. C m N S  OFPROF'LETHICS Canon 37 (1928); Radack, supra note 17, at 129. 
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Professional Responsibility ("Model Code").21g The Model Code contained a 
confidentiality privilege that extended the protection formally adopted in the 
ABA's old Canons.220 Pursuant to Disciplinary Rule ("DR) 4-101,221 the new 
privilege encompassed client confidences and secrets and forbade attorneys from 
revealing information "except in the most serious of circumstances, elevating 
confidentiality to 'a good of the highest order."'222 

After several years of contentious debate and several lengthy studies on the 
matter, the ABA adopted the Model Rules of Professional Conduct in 1983, and 
these became the Association's "official statement of the ethical obligations of 
 attorney^."^^ Model Rule 1.6, governing the confidentiality of information, 
prohibited an attorney from disclosing any information concerning a client unless 
the disclosure was requested by the client or needed to a reasonable extent for the 
client's defense.224 The Rule did not provide for any distinctions with respect to 

219. Radack, supra note 17, at 129. 
220. Id. 
22 1. MODEL CODE OF PROF'L RESPONSIB~Y DR 4- 10 1 (1969), entitled "Preservation of 

Confidences and Secrets of a Client" states: 
(A) "Confidence" refers to information protected by the attorney-client privilege under 
applicable law, and "secret" refers to other information gained in the professional 
relationship that the client has requested be held inviolate or the disclosure of which 
would be embarrassing or would be likely to be detrimental to the client. 
(B) Except when permitted under DR 4-101(C), a lawyer shall not knowingly: 
(1) Reveal a confidence or secret of his client. 
(2) Use a confidence or secret of his client to the disadvantage of the client. 
(3) Use a confidence or secret of his client for the advantage of himself or of a third 
person, unless the client consents after full disclosure. 
(C) A lawyer may reveal: 
(1) Confidences or secrets with the consent of the client or clients affected, but only 
after a full disclosure to them. 
(2) Confidences or secrets when permitted under Disciplinary Rules or required by law 
or court order. 
(3) The intention of his client to commit a crime and the information necessary to 
prevent the crime. 
(4) Confidences or secrets necessary to establish or collect his fee or to defend himself 
or his employees or associates against an accusation of wrongful conduct. 
(D) A lawyer shall exercise reasonable care to prevent his employees, associates, and 
others whose services are utilized by him from disclosing or using confidences or 
secrets of a client, except that a lawyer may reveal the information allowed by DR 4- 
10 1 (C) through an employee. 

See also Radack, supra note 17, at 129. 
222. Radack, supra note 17, at 129 (quoting Harry I. Subin, The Lawyer as Superego: 

Disclosure of Client Confidences to Prevent Hann, 70 IOWA L. REV. 1091, 1108 (1985)). 
223. Id. at 129-30; see also MODEL RULES OF PROF'L CONDUCT Chairperson's Introduction 

(1983). 
224. Radack, supra note 17. at 130. 
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the application of the privilege or impose any limitations on a client's right to 
invoke it.'" Thus, Rule 1.6 provoked a great deal of controversy during the 
drafting process with opponents arguing that it contained exceptions that were 
"less permissive than the Model Code's," which ultimately had the effect of 
limiting attorney discretion with respect to what information should be 
disclosed.226 Although the Rule was finally adopted by the ABA following a 
lengthy public debate, its unpopularity was evidenced by the fact that less than 
one-fifth of the states that adopted some version of the Model Rules did so with 
Model Rule 1.6 in its unaltered form.227 

Judging from these numbers, it is apparent that many jurisdictions were not 
keen to adopt the approach to attorney-client confidentiality that was being 
advanced by the ABA. According to one author, many practitioners and scholars 

225. Id. 
226. Id. (asserting that Model Rule 1.6 is quite clear: "absent the client's consent, a lawyer 

must keep the client's secrets," but pointing out that it makes a limited exception for 
communications concerning future crimes); see also MODEL RULES OF PROF'L CONDUCT R. 
1.6(b)(l) (1983) (permitting attorneys to disclose information without the client's consent, in order 
"to prevent the client from committing a criminal act that the lawyer believes is likely to result in 
imminent death or substantial bodily harm"). 

227. Radack, supra note 17, at 130. Here, the author notes, "In recent years, the standards for 
confidentiality have varied significantly, and sometimes contradictorily, from state to state." Id. 
at 130. According to the author, "[florty-two states and the District of Columbia adopted some 
variation of the Model Rules." Id.; see COMPENDIUM OF PROFESSIONAL RESPONSIB~Y RULES 
AND STANDARDS 555 (2001) (stating that California, Iowa, Maine, Nebraska, New York, Ohio, 
Oregon, and Tennessee are the only states that do not base their lawyer conduct codes on the Model 
Rules). Of the states that have adopted some form of the Model Rules, only a few have adopted 
Rule 1.6 verbatim. Radack, supra note 17, at 130; see also THOMAS D. MORGAN & RONALD D. 
ROTUNDA, 2002 SELECTED STANDARDS ON PROFESSIONALRESPONSIB~ 134-44 (2002) (stating 
that Alabama, Delaware, District of Columbia, Kentucky, Louisiana, Missouri, Montana, Rhode 
Island, and South Dakota have adopted Model Rule 1.6, but noting that South Dakota does permit 
disclosure to rectify frauds or crimes in which the lawyer's services have been used). According 
to Radack, "'[tlhe modifications adopted by [the other] states range from dramatic rejections to 
minor adjustments." Radack, supra note 17, at 130 (second alteration in original) (quoting h a  
S. Russell, Cries and Whispers: Environmental Hazards, Model Rule 1.6, and the Attorney's 
Conflicting Duties to Clientsand Others, 72 WASH. L.REv. 409,445 (1997)). Radackreported that 
six states still followed the more expansive confidentiality exceptions of the predecessor Model 
Code DR 4- 101. Id. Thirty-seven states allowed a lawyer to disclose confidential information to 
prevent a crime or fraud. Id. However, of those thirty-seven states, three allowed disclosure for 
criminal fraud only, twenty-five allowed disclosure for any crime (including criminal fraud), six 
allowed disclosure for both criminal and non-criminal fraud, three allowed disclosure to prevent 
any crime (including criminal and non-criminal fraud), and four states actually required attorneys 
to report criminal fraud. Id. at 130-31. Based on this quick analysis, it is apparent that Radack's 
assertion that "Rule 1.6 was all over the map, literally and metaphorically," is certainly true, with 
the "vast majority of states adopting confidentiality standards that were broader than what was 
permitted by the categorical prohibition of Rule 1.6." Id. at 13 1. 
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of legal ethics opposed the strict interpretation of confidentiality promoted in the 
Model Rules because it "at best was 'lagging behind changes in the profession 
and society generally,'228 and at worst, was 'radically out of step with the realities 
of the modern world."'229 In response to a growing chorus of criticism, in 1997, 
the ABA appointed the "Ethics 2000 Commission" to review and propose 
revisions to the Model Rules.230 

The Ethics 2000 Commission proposed substantial changes to the 
confidentiality privilege, which included an expansion of the grounds for 
permissive disclosure under Rule 1 .6.23' Although the commission reaffmed the 
legal profession's commitment to the core value of confidentiality in the strongest 
terms, they made it a point to stress "the integrity of the lawyer's own role within 
the legal system."232 In this respect, the Commission "regard[ed] the Rule as out 
of step with public policy and the values of the legal profession," and thus 
recommended revising the confidentiality privilege in order to broaden the right 
of disclosure beyond the scope promoted in the Model On February 5, 
2002, the ABA House of Delegates adopted the Commission's recommendations 
(with amendments agreed upon by the House), and thereafter the revised version 
of Rule 1.6 became official ABA 

228. Radack, supra note 17, at 13 1 (quoting David W. Raack, The Ethics 2000 Commission's 
Proposed Revision of the Model Rules: Substantive Change or Just a Makeover?, 27 0~10N.u. L. 
REV. 233,233 (2001)). 

229. Id. (quoting Russell, supra note 227, at 466). 
230. Id. (explaining that this was the first real look at the Model Rules by the Al3A since their 

adoption in 1983). 
231. Id. at 131. 
232. Id. (internal quotation marks omitted) (quoting MARGARETCOLGATELOVE, ABAETHICS 

2000 COMMISSION, FINAL REPORT SUMMARY OF RECOMMENDATIONS (2001), available at 
http://www.abanet.org/cpr/e2k-mlove~a1ticle.html). 

233. Id. 
234. Id. The Ethics 2000 Rule 1.6 passed in 2002, governing "Confidentiality of Information," 

provided: 
(a) A lawyer shall not reveal information relating to the representation of a client unless 
the client gives informed consent, the disclosure is impliedly authorized in order to 
carry out the representation, or the disclosure is permitted by paragraph (b). 
(b) A lawyer may reveal information relating to the representation of a client to the 
extent the lawyer reasonably believes necessary: 
(1) to prevent reasonably certain death or substantial bodily harm; 
(2) to secure legal advice about the lawyer's compliance with these Rules; 
(3) to establish a claim or defense on behalf of the lawyer in a controversy between the 
lawyer and the client, to establish a defense to a criminal charge or civil claim against 
the lawyer based upon conduct in which the client was involved, or to respond to 
allegations in any proceeding concerning the lawyer's representation of the client; or 
(4) to comply with other law or a court order. 

MODELRULES OFPROF'LCONDUCT, Proposed Rule 1.6 (2001). According to Radack, "[tlhe most 
radical recommendations proposed by the Ethics 2000 Commission with regard to Rule 1 .&the 
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The goals of the attorney-client privilege and the work-product doctrine are 
closely related to their professional responsibility counterpart, as adopted in 
revised Model Rule 1.6. '~~ The revised rule explicitly states that, "[a] lawyer 
shall not reveal information relating to the representation of a client unless the 
client gives informed consent, [or] the disclosure is impliedly authorized in order 
to carry out the representation or the disclosure is permitted[.]"236 The comments 
to Rule 1.6 assert that confidentiality is the "fundamental" component, or 
"hallmark" of the attorney-client relationship because it creates an environment 
of trust that promotes the public intere~t.'~' Despite this proclaimed societal 
importance, Rule 1.6 does not provide any guidance for practitioners with respect 
to how they should exercise their reclaimed discretionary a~thority.'~' This 
deficiency becomes most apparent in government practice, where attorneys are 
often left, once again, questioning who their clients are. 

Revised Model Rule 1.6 does not define "client" nor give any guidance with 
respect to the kinds of entities, such as individuals, corporations, or government 
agencies, that are able to claim "client" status.239 Because of this lack of 
guidance, many commentators have presumed that Rule 1.6 applies "whenever 
a lawyer is serving someone, regardless of who that person or entity is."240 On 
the other hand, some scholars and practitioners have looked to other Model Rules 
and their accompanying comments, including Model Rule 1.13 governing 
situations in which an "organization" is a client, for guidance on the issue.241 

According to Model Rule 1.13, when a lawyer is "employed or retained by 
an organization . . . [the lawyer] represents the organization acting through its 
duly authorized  constituent^."'^' Rule 1.13 generally requires the lawyer to act 
in "the best interest of the ~rganization,"'~~ and it further provides guidance to 
practicing lawyers with respect to how they should balance and weigh their duties 

additions of an exception in order to prevent client crimes or frauds reasonably certain to cause 
substantial economic injury and an exception in order to rectify any injury that has already been 
caused by client behavior--ended up on the ABA House of Delegates' cutting room floor." 
Radack, supra note 17, at 132. On August 12,2003, however, theAl3A House of Delegates, at the 
urging of the Al3A Task Force on Corporate Responsibility, adopted these provisions in order to 
complement the Sarbanes-Oxley Act of 2002 and new SEC rules that were enacted to promote 
disclosure of information to prevent economic injury. Id. 

235. Panas, supra note 50, at 546. 
236. MODEL RULES OF PROF'L CONDUCT R. 1.6 (2003); Panas, supra note 50, at 546. 
237. MODEL RULES OF PROF'L CONDUCT R. 1.6, cmts. 2.6; Panas, supra note 50, at 546-47 

(explaining that individuals will not "communicate fully and frankly with the lawyer even as to 
embarrassing or legally damaging subject matter" without this level of trust). 

238. See MODEL RULES OF PROF'L CONDUCT R. 1.6. 
239. Panas, supra note 50, at 547. 
240. Id. 
241. See id. 
242. See MODEL RULES OF PROF'L CONDUCT R. 1.13(a); Panas, supra note 50, at 547. 
243. MODEL RULES OF PROF'L CONDUCT R. 1.13(b); Panas, supra note 50, at 547. 
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with respect to the organization as a whole, and its individual ~onst i tuents .~~~ 
For attorneys working for government officials and government agencies, the 

requirements and guidance contained in Rule 1.13 does not provide much 
additional help. In the official comments to Rule 1.13, however, the ABA 
provides the first reference to, and discussion of, the duties of lawyers acting on 
behalf of a government ~rganization.~~' Comment 9 to Model Rule 1.13 states 
that: 

[d.]efining precisely the identity of the client and prescribing the resulting 
obligations of such lawyers may be more difficult in the government 
context and is a matter beyond the scope of these Rules [Scope 181. . . . 
Although in some circumstances the client may be a specific agency, it 
may also be a branch of government, such as the executive branch, or the 
government as a whole. . . . Thus, when the client is a governmental 
organization, a different balance may be appropriate . . . for public 
business is involved.246 

In asserting that the obligation of government lawyers is "a matter beyond the 
scope of these Rules" the Comment makes explicit reference to "Scope 18" which 
governs the duties and obligations of attorneys representing private individuals.247 
Because this statement does not provide any additional guidance on the matter, 
it is not apparent what this reference should mean to an attorney acting in the 
government sphere. At the very least, this reference "indicates that the duties of 
lawyers for governmental entities may differ from situations where the client is 
a private actor" despite the fact that little to no elaboration is pr~vided."~ 

Indeed, in contrast to the current Comment 9 that stresses that an agency or 
branch can be the client, the former version "generally favored considering the 
government lawyer's client to be 'the government as a whole' despite the fact that 
there was no explicit reference to the government attorney at all."249 Although 
some commentators have suggested that the ABA revised the Comment to 
"incorporate a functional test for determining the identity of the government 
lawyer's client,"2s0 others have rejected this view, and concluded that, at best, the 

244. See MODEL RULES OF PROF'L CONDUCT R. 1.13(a) (2003); Id. R. 1.13(f); Panas, supra 
note 50, at 547 (asserting that Rule 1.13 provides that attorneys may have to instruct constituents 
of the organization, such as directors, officers, shareholders, and employees, that the organization 
itself is the client in situations where the constituent's interests may differ from those of the client). 

245. Panas, supra note 50, at 548-49. 
246. See MODEL RULES OF PROF'L CONDUCT R. 1.13 cmt. 9; Panas, supra note 50, at 548. 
247. MODEL RULES OF PROF'L CONDUCT R. 1.13 cmt. 9; Panas, supra note 50, at 547-48. 
248. Panas, supra note 50, at 548. 
249. Id.; STEPHEN GILLERS & ROY D. SLMON, REGULATION OF LAWYERS: STATUTES AND 

STANDARDS 156 (Aspen 2005) (discussing the differences between old and new rules and 
comments). 

250. Panas, supra note 50, at 548 (internal quotation marks omitted) (quoting Margaret Love, 
The Revised ABA Model Rules of Professional Conduct: Summary of the Work of Ethics 2000, 15 
GEO. J. LEGAL ETHICS 44 1,460 (2002)). 
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new approach merely advocates a case by case analysis and detracts from the 
"government-as-a-whole approach" in determining who the government's client 
is.251 

In short, despite the reference to*government lawyers contained in Comment 
9 to Model Rule 1.13, and the general indication that an agency-approach may be 
more appropriate then the government-as-a-whole approach, the "Model Rules 
ultimately leave unclear the exact parameters of the government lawyer's 
duties."252 

B. State Regulation of Attorney Ethics 

The proclamations of individual state bar associations, and their views on the 
ABA's approach, as expressed in Model Rule 1.6, also provide insight into the 
future direction of the attorney-client privilege in the government context. 

1. Hawaii.-Hawaii has gone further than any other state in defining the 
parameters of the government attorney-client privilege by including specific 
language applicable to government attorneys in the state's Rules for Professional 

In adopting their own version of Rule 1.6, the state of Hawaii has 
chartered a new course in the path toward a robust attorney-client privilege by 
adopting rules for professional conduct that extend to attorneys representing 
clients in the public sector. 

Similar to the ABA's Model Rule 1.6, Hawaii's Rule 1.6 establishes a duty 
of confidentiality with respect to communications between an attorney and her 
client.254 In addition to this general mandate, Hawaii included two exceptions to 
the duty of confidentiality that are specifically applicable to government 
attorneys. Pursuant to Hawaii's Rule 1.6, a government attorney 

may reveal information relating to representation of a client to the extent 

25 1. See Panas, supra note 50, at 548. In addition to Model Rule 1.13, and its accompanying 
Comments, Model Rule 1.11, which governs conflicts of interest with former and current 
government employees and officers, has also provided limited guidance for attorney's operating 
in the government sphere. Id. Although the Rule appears to establish an agency-approach, in 
actuality, "it retreats from that position in several key places." Id. For example, although the Rule 
states that attorneys who once worked for the government may not take on clients with matters 
relating to those that they were involved with "personally and substantially" while acting as a 
government attorney, "unless the appropriate government agency" consents, Comment 4 arguably 
adopts a narrower, "agency" standard (along with the personal and substantial involvement 
language) to insure that potential disqualifications due to conflict of interest remain at a minimum. 
Id. Despite this general statement, this Rule does not provide any real addition to the Model Rules 
approach to the government attorney problem. See id. 

252. Id. at 549. 
253. See HAW. RULES OF PROF'L CONDUCT R. 1.6 (2005). 
254. HAW. RULES OF PROF'L CONDUCT R. 1.6(a) (stating that, "[a] lawyer shall not reveal 

information relating to representation of a client unless the client consents after consultation, except 
for disclosures that are impliedly authorized in order to carry out the representation, and except as 
stated in paragraphs (b) and (c)"). , 
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the lawyer reasonably believes necessary . . . to prevent a public official 
or public agency from committing a criminal or illegal act that a 
government lawyer reasonably believes is likely to result in harm to the 
public good . . . [or] to rectify the consequences of a public official's or 
a public agency's act which the government lawyer reasonably believes 
to have been criminal or illegal and harmful to the public good.255 

By including permissive disclosure provisions that apply specifically to 
governmental attorneys in their Rules for Professional Conduct, Hawaii's 
legislature took a stand and reasserted the importance of recognizing an attorney- 
client privilege in the public sphere. Although these provisions permit disclosure 
by a government attorney in certain circumstances, and thus appear to weaken the 
rules of confidentiality as they apply to government lawyers, the commentary that 
accompanies the rule clearly envisions a robust privilege of confidentiality that 
would apply to all practicing attorneys within the state. With respect to 
government attorneys, Comment 6 explicitly states that "[tlhe requirement of 
maintaining confidentiality of information relating to representation applies to 
government lawyers who may disagree with the policy goals that their 
representation is designed to advance."256 Therefore, although Hawaii's rule of 
confidentiality permits disclosure by government attorneys when it will achieve 
a public good, or prevent some harm to the public interest, the rule still 
recognizes that confidentiality is an important value that must be preserved. By 
striking such a balance, Hawaii takes the position that, despite the inherent 
difficulties involved and conflicting interests at play, a robust government 
attorney-client privilege can survive in the face of strong public policy 

2. California.-California has adhered to the general approach, exemplified 

255. HAW. RULES OFPROF'LCONDUCT R. 1.6(b)(4) & (5). In addition to the two exceptions 
noted, the Rules also provide that all attorneys "shall reveal information which clearly establishes 
a criminal or fraudulent act of the client in the furtherance of which the lawyer's services had been 
used, to the extent reasonably necessary to rectify the consequences of such act, where the act has 
resulted in substantial injury to the financial interests or property of another. HAW. RULES OF 

PROF'L CONDUCT R. 1.6(c). As discussed infra Part II.B.3, a similar exception is contained in 
Indiana's ethics code. 

256. HAW. RULES OFPROF'L CONDUCT R. 1.6 cmt. 6. 
257. Although no other state has gone as far as Hawaii in recognizing the existence of a 

government attorney-client privilege, and defining its general scope, Florida has made moves in 
this general direction. See FLA. ETHICS OPINION 77-25. Although Florida has not amended their 
rules of professional conduct in the same manner as Hawaii, it has rendered ethics opinions that do 
contemplate the existence of a government attorney-client privilege. See, e.g., FLA. ETHICS 
OPJNION 77-25. More specifically, these opinions suggest that a government attorney must choose 
between his or her duty of confidentiality and his or her duty with respect to the public at large; 
indeed, it is suggested that, in some circumstances, a government attorney must step back and enter 
private practice in order to maintain confidentiality in the face of an overwhelming public interest 
in disclosure. Id. 
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by ABA Model Rule 1.6, which provides for a qualified attorney-client privilege 
of ~onfidentiality.'~~ Like ABA Rule 1.6, California's Rule 3-100 stresses the 
importance of confidentiality, by mandating that "[a] member shall not reveal 
information protected from disclosure by Business and Professions Code section 
6068, subdivision (e)(l) without the informed consent of the client, or as 
provided in paragraph (B) of this rule."259 By making reference to the Business 
and Professions Code, Rule 3-100 emphasizes the importance of confidentiality 
in the attorney-client privilege, and suggests that, in the most extreme cases, an 
attorney may be prohibited from disclosing information revealed by a client, even 
to the lawyer's own detriment.260 

Judging from the language adopted in the California Rules, and the limited 
permissive disclosure provisions contained therein,261 it is clear that Rule 3-100 
adheres to an even stricter standard than the ABA's model rules.262 Indeed, 
California's policy in keeping sacrosanct the attorney-client privilege and 
attorney-client confidentiality is clarified in the California Bar Association's 
discussion of Rule 3-100, which states that "[a] member's duty to preserve the 
confidentiality of client information involves public policies of paramount 
importance . . . [plreserving the confidentiality of client information contributes 
to the trust that is the hallmark of the client-lawyer relati~nship."~~~ Furthermore, 
the discussion states that confidentiality is to be broadly applied to any 

258. CAL. RULES OFPROF'L CONDUCT R. 3-100 (2004). 
259. Id. R. 3-100(A). Section 6068 of California's Business and Professions Code states that 

it is the duty of a member, "[tlo maintain inviolate the confidence, and at every peril to himself or 
herself to preserve the secrets of his or her client." CAL. BUS. &PROF. CODE $ 6068 (West 2005). 

260. See CAL. RULES OF PROF'L CONDUCT R. 3- 100(A); CAL. BUS. & PROF'L Code $6068. 
261. Rule 3-100(B) offers only one exception to the duty of confidentiality, that is, when the 

attorney "reasonably believes that the disclosure is necessary to prevent a criminal act that the 
member reasonably believes is likely to result in the death of, or substantial harm to, an individual." 
CAL. RULES OF PROF'L CONDUcr R. 3-100(B). Clearly, although a lawyer is under no duty to 
reveal information from a client that a crime may be committed, if such information is to be 
revealed, the attorney must first attempt to persuade the client not to commit the act or pursue a 
course of conduct that will prevent the threatened death-or bodily harm. See id. R. 3-100(C). 
Therefore, the attorney must warn the client of his or her decision to reveal the "confidential" 
information, and, in the event that the attorney does decide to reveal such information, the 
disclosure "must be no more than is necessary to prevent the criminal act[.]" Id. R. 3-IOO(D). 

262. Although the ABA's standards for attorney-client confidentiality are high, California's 
standards seem to be even stricter. Unlike the ABA's DR 4-101, California's Rule 3-100 does not 
contain an exception permitting the attorney to release confidential information to collect or 
establish his or her fee, or to defend himself or herself against an accusation of wrongful conduct. 
California's Rule 3- 100 also does not contain an exception to reveal information under court order 
or by law. 

263. CAL. RULESOFPROF'LCONDUCT R. 3-100 discussion [1], available at http://www.calbar. 
ca.gov/state/calbar/calbararextend.jsp?cid=10158 (follow hyperlink for 3-100) (last visited Apr. 21, 
2006). 



20061 ELIMINATING POLITICAL MANEUVERING 60 1 

information shared between attorneys and clients during repre~entation.~~~ 
In adhering to this strict approach, the California Bar Association maintains 

that a privilege of confidentiality is beneficial to the immediate attorney-client 
relationship, and it is an essential component of our justice system; thus, 
"informing a client about limits on confidentiality may have a chilling effect on 
client communication. . . . When a member has revealed confidential information 
under paragraph (B), in all but extraordinary cases the relationship between 
member and client will have deteriorated so as to make the member's 
representation of the client impossible."265 Thus, California recognizes that by 
preserving the attorney-client privilege and the duty of confidentiality, the justice 
system is strengthened in the eyes of the general 

3. Indiana.-In the preamble to the Indiana Rules of Professional Conduct, 
the importance of confidentiality in the attorney-client relationship is emphasized 
by asserting that "[a] lawyer should keep in confidence information relating to 
representation of a client except so far as disclosure is required or permitted by 
the Rules of Professional Conduct or other The individual rules of 
professional conduct, specifically Rule 1.6 which governs confidentiality, 
exemplify this point, although its vague provisions leave its exact scope 
unas~ertainable.~~~ 

Like the rules discussed in prior sections, Indiana's Rule 1.6(a) first sets out 
the general principle that "[a] lawyer shall not reveal information relating to 
representation of a client unless the client gives informed consent, the disclosure 
is impliedly authorized to carry out the representation or the disclosure is 

264. CAL. RULES OFPROF'LCONDUCT R. 3-100 discussion [2], available at http://www.calbar. 
ca.gov/state/calbar/calbararextend.jsp?cid=l0l58 (follow hyperlink for 3-100) (last visited Apr. 21, 
2006) (stating that "[tlhe principle of client-lawyer confidentiality applies to information relating 
to the representation, whatever its source, and encompasses matters communicated in confidence 
by the client, and therefore protected by the attorney-client privilege, matters protected by the work 
product doctrine, and matters protected under ethical standards of confidentiality, as all established 
in law, rule and policy"). 

265. CALRULES OFPROF'LCONDUCT R. 3- 100 discussion [lo], [ l  11, available at http://www. 
calbar.ca.gov/state/calbar/calbararextend.jsp?cid=l0158 (follow hyperlink for 3-100) (last visited 
Apr. 2 1,2006). 

266. This is not to say, however, that all information between attorney and client may be 
classified as "confidential." On July 1, 2004, by order of the Supreme Court of California, the 
California Bar Association accepted that "Rule 3-100 is not intended to augment, diminish, or 
preclude reliance upon, any other exceptions to the duty to preserve the confidentiality of client 
information recognized under California law." CAL. RULES OFPROF'L CONDUCT discussion [13], 
available at http://www.calbar.ca.gov/state/calbar/calbararextend.jsp?cid=10158 (follow hyperlink 
for 3-100) (last visited Apr. 2 1,2006) (leading to the possibility that this strict Rule of Professional 
Conduct may in fact be precluded by an existing or forthcoming California law). 

267. IND. RULES OF PROF'L CONDUCT Preamble, 4 (2005). 
268. Unlike the ABA's Model Rules, the Indiana Rules of Professional Conduct do not define 

exactly what a "client" is, nor do they distinguish a "secret" from a "confidence." See IND. RULES 
OFPROF'L CONDUCT R. 1.6. 
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permitted by paragraph (b)."269 Similar to the approach adopted by the ABA, 
Indiana Rule 1.6 includes an exception that would permit an attorney to disclose 
confidential communications for the purposes of preventing a crime or reasonably 
certain death or substantial bodily harm.270 Indiana permits disclosure of 
confidential information only "to prevent, mitigate, or rectify substantial injury 
to the financial interests or property of another that is reasonably certain to result 
or has resulted from the client's commission of a crime or fraud in furtherance of 
which the client has used the lawyer's ~ervices."~~' 

Although there are several exceptions to the rules of confidentiality contained 
in Indiana's Rules of Professional Conduct, it is clear that Indiana's Rules seek 
to promote and protect the preservation of client confidences and secrets. In 
Comment 2 accompanying Indiana's Rule 1.6, it is asserted that "[a] fundamental 
principle in the client-lawyer relationship is that, in the absence of the client's 
informed consent, the lawyer must not reveal information relating to the 
repre~entation."~~~ In the event that a lawyer is ordered to disclose certain 
information that should be kept confidential, Comment 13 requires the attorney 
to "assert on behalf of the client all non-frivolous claims that the order is not 
authorized by other law or that the information sought is protected by the 
attorney-client privilege or other applicable The commentary 
accompanying Indiana's confidentiality rule stresses that attorneys should be 
reluctant to disclose confidential information and should do so only in rare and 
extreme cases.274 

4. New York.-New York State's ethics standards concerning the 

269. Id. R. 1.6(a). 
270. Id. R. 1.6(b)(l), (2); MODEL CODE OF PROF'L RESPONSIBILITY DR 4-101 (1980). 

Compliance with "other law or court order" is also an exception wherein the attorney "may reveal 
information relating to the representation of a client to the extent the attorney believes necessary." 
Im. RULES OF PROF'L CONDUCT R. 1.6(b)(6). The obligation of confidentiality can also be 
disregarded by a lawyer 

to establish a claim or defense on behalf of the lawyer in a controversy between the 
lawyer and the client, to establish a defense to a criminal charge or civil claim against 
the lawyer based upon conduct in which the client was involved, or to respond to 
allegations in any proceeding concerning the lawyer's representation of the client. 

Id. R. 1.6@)(5). Moreover, a client's information can be revealed "to secure legal advice about the 
lawyer's compliance with these rules." Id. R. 1.6@)(4). 

271. Id. R. 1.6(b)(3). 
272. Id. R. 1.6 cmt. 2. 
273. Id. R. 1.6 cmt. 13. 
274. Indeed, even prospective clients receive some protection from disclosure of information 

under Indiana's Rules. Id. R. 1.18@) (stating "[elven when no client-lawyer relationship ensues, 
a lawyer who has had discussions with a prospective client shall not use or reveal information 
learned in the consultation, except as Rule 1.9 would permit with respect to information of a former 
client"). Indiana, therefore, like the ABA, California, and New York, sees the duty of 
confidentiality and the attorney-client privilege as important obligations to protect even though a 
formal attorney-client relationship has not been established. 
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preservation of client confidences are generally compatible with the standards 
espoused in the American Bar Association's Disciplinary Rules. Like ABA 
Disciplinary Rule 4- 10 1, New York's Disciplinary Rule 4- 10 1 creates separate 
definitions for the terms "confidence" and "secret,"275 and includes provisions 
mandating their protection and exceptions that would permit their disclosure.276 
Unlike the ABA's Disciplinary Rules, New York adds a fifth exception governing 
the withdrawal of written or oral opinions, or representations previously given by 
the lawyer which are expected to be relied upon by a third person, if they are 
found to contain "materially inaccurate information or [are] being used to further 
a crime or 

Though New York's Disciplinary Rules are similar to the broader standards 
of the ABA, New York's Ethical Considerations stress that confidentiality is an 
important part of the attorney-client relationship, and that it promotes efficiency 
of the justice system as a More specifically, these ethical considerations 
stress that if information is to be revealed it should be done so in as limited a 
fashion as po~sible."~ The Ethical Considerations explain the importance of trust 
between an attorney and a client,280 and note that, although the attorney-client 
privilege is more limited than the ethical obligation to guard the confidences of 
the client, "[a] lawyer should endeavor to act in a manner which preserves the 

275. See LAWYER'S CODE OF PROF'L R E S P O N S I B ~  DR. 4-101 (2002); MODEL CODE OF 

PROF'L R E S P O N S I B ~ Y  DR 4-101 (1980). In New York, "confidence" refers to information 
protected by the attorney-client privilege under law, while "secret" is information gained in the 
professional relationship that the client has asked be held "inviolate" or if revealed "would be 
embarrassing or would likely be detrimental to the client." N.Y. LAWYERS' CODE OF PROF'L 
R E S P O N S I B ~ Y  DR 4-101(A). 

276. N.Y. LAWYERS' CODE OF PROF'L RESPONSIBILITY 4-101(B), (C). These exceptions 
permit disclosure where the client affected gives consent after full disclosure, where the release of 
information is permitted under the Disciplinary Rules or is required by law or by court order, or 
where there is an intention of the client to commit a crime. Id. DR 4-101(C). New York's 
disciplinary rule also permits disclosure of confidences or secrets necessary to establish or collect 
the lawyer's fee or to defend the lawyer's employees or associates against an accusation of 
wrongful conduct. Id. DR 4-101(C). 

277. Id. DR 4-101(C)(5). 
278. See, e.g.,  id. EC 4-7. 
279. Id. EC 4-7 (stating that "[tlhe lawyer's exercise of discretion to disclose confidences and 

secrets requires consideration of a wide range of factors and should not be subject to reexamination 
. . . a disclosure adverse to the client's interest should be no greater than the lawyer reasonably 
believes necessary to the purpose"). 

280. Id. EC 4-1 ("Both the fiduciary relationship existing between lawyer and client and the 
proper function of the legal system require the preservation by the lawyer of confidences and 
secrets of one who has employed or sought to employ the lawyer. . . . The observance of the ethical 
obligation of a lawyer to hold inviolate the confidences and secrets of a client not only facilitates 
the full development of facts essential to proper representation of the client but also encourages 
non-lawyers to seek early legal assistance."). 



604 INDIANA LAW REVIEW [Vol. 39561 

evidentiary pri~ilege."'~' Accordingly, just as California, Indiana, and the ABA 
standards require an attorney to represent their client zealously within the bounds 
of the law, except under a few enumerated exceptions, the New York Disciplinary 
Rules also seek to promote the attorney-client relationship by emphasizing due 
care with respect to disclosure. As stated in Ethical Consideration 4-2, "[a] 
lawyer must always be sensitive to the rights and wishes of the client and act 
scrupulously in the making of decisions which may involve the disclosure of 
information obtained in the professional relati~nship."~~' 

5. Summary of State Ethics Requirements.-Despite a few differences in 
their.codes, all of the jurisdictions discussed share a common goal of preserving 
and promoting the duty of confidentiality in the lawyer-client relationship. 
Although only Hawaii's code specifically makes mention of the attorney-client 
relationship as it applies to government attorneys, these rules do indicate that the 
rules concerning confidentiality are to be applied broadly among the legal 
population. None of the state codes or rules examined contains language in its 
preamble suggesting any distinction in application to government lawyers versus 
private practitioners. Rather, all lawyers, regardless of employer, are bound by 
these disciplinary rules, model rules, and professional codes. Accordingly, the 
duty of confidentiality should apply to all legal professionals, regardless of the 
context in which they operate. Moreover, if communications with prospective 
clients are entitled to protection, government lawyers and the entities they 
represent should be afforded the same protections. It is inconsistent to require a 
duty of confidentiality as a mandate of professionalism but not recognize it as a 
part of the common-law privilege for some lawyers and clients. 

The work product doctrine has, in many ways, run parallel to the principles 
of attorney-client privilege.283 Information falling within the attorney-client 
privilege may, for example, be incorporated into the work product of an attorney, 
thus providing protection for the document within both privileges. It is for this 
reason that when the attorney-client privilege is under scrutiny, it is relevant to 
look to the work product doctrine as 

Unlike the attorney-client privilege, the work product doctrine "is relatively 
new to American j~risprudence."~~~ The doctrine was judicially created by the 
U.S. Supreme Court in Hickman v. ~ a ~ l o r . ~ ~ ~  In Hickman, the plaintiff's attorney 

28 1 .  Id. EC 4-4. 
282. Id. EC 4-2. 
283. The work product doctrine protects the product of the attorney which included papers, 

notes, memos, thought process, and case strategy as outlined in Hickman v. Taylor, 329 U.S. 495 
(1947). 

284. There are several aspects of  the work product doctrine that parallel the attorney-client 
privilege. 

285. Radson & Waratuke, supra note 6, at 825. 
286. 329 U.S. at 510-12. 
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demanded witness statements taken by the defendant's attorney, and asserted that 
the defendant's attorney was required to answer deposition questions and 
interrogatories outlining what the witness had told him, pursuant to the applicable 
rules of civil procedure.287 Although the Court recognized the important policy 
interests promoted through the liberalization of the discovery process, it also 
recognized that attorneys need to "work with a certain degree of privacy, free 
from unnecessary intrusion by opposing parties and their counsel," when 
preparing cases on behalf of their After balancing these competing 
policy interests, the Supreme Court unanimously rejected the plaintiffs position, 
and asserted that documents and other tangible items, as well as intangible 
materials reflecting the attorney's thought process, prepared "with an eye toward 
litigation" should remain privileged.289 

Thus, the holding in Hickman set forth the principles of what came to be 
known as the "work product rule."290 Although the case involved the application 
of the work product privilege in the context of private civil litigation, the 
Supreme Court later extended the privilege to criminal cases.291 The Court 
further reaffirmed these "strong public policy" considerations when it recognized 
the work product privilege for corporations in Upjohn, over thirty years later.292 

In 1998, the Second Circuit further broadened the scope of the work product 
privilege by asserting that the privilege applied to documents prepared by an 
attorney in anticipation of litigation, and not just to those documents prepared 
during actual litigation  proceeding^.'^^ In addition, the court asserted that this 

287. Id. at 501; Radson & Waratuke, supra note 6, at 825 (stating that "the plaintiffs attorney 
demonstrated no need for the information other than to 'help prepare himself to examine witnesses, 
to make sure he overlooked nothing"'). 

288. Hickman, 329 U.S. at 510-1 1. 
Were those materials open to opposing counsel on mere demand, much of what is now 
put down in writing would remain unwritten. An attorney's thoughts, heretofore 
inviolate, would not be his own. Inefficiency, unfairness and sharp practices would 
inevitably develop in the giving of legal advice and in the preparation of cases for trial. 
The effect on the legal profession would be demoralizing. And the interest of the clients 
and the cause of justice would be poorly served. 

Id.; see also Dawson v. New York Life Ins. Co., 901 .F. Supp. 1362, 1368 (N.D. Ill. 1995) 
(explaining that the attorney work product doctrine is "distinct from and broader than the attorney- 
client privilege," and was "developed to protect the work of an attorney from encroachment by 
opposing counsel;" the doctrine "consists of a multi-level protection whereby that information most 
closely related to an attorney's litigation strategy is absolutely immune from discovery, while that 
information with a more tenuous relationship to litigation strategy might be available in 
circumstances evidencing substantial need or undue hardship on the part of the discovery 
proponent"). 

289. Hickman, 329 U.S. at 510-1 1; see Radson & Waratuke, supra note 6, at 829. 
290. See Radson & Waratuke, supra note 6, at 826. 
291. United States v. Nobels, 422 U.S. 225, 238 (1975). 
292. Upjohn v. United States, 449 U.S. 383 (1981) (internal quotation marks omitted). 
293. United States v. Adlman, 134 F.3d 1194, 1204 (2d Cir. 1998). 
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privilege would include all conversations between an attorney and client in 
anticipation of litigation, or documents prepared therefrom, even in cases where 
a client consulted an attorney for advice involving a business decision.294 Two 
years after this decision by the Second Circuit, the attorney work product 
privilege was codified in the Federal Rules of Civil and today, the 
privilege is uniformly accepted by all courts.296 

Although the work product doctrine and attorney-client privilege overlap to 
a certain degree, there are some important differences. First, the work product 
doctrine seeks to protect the interests of the attorney and the client, unlike the 
attorney-client privilege, which belongs to the client alone.297 Therefore, the 
attorney work product privilege must be waived by the client as well as the 
attorney.298 This has led many federal courts to hold that an attorney may claim 
the privilege to protect his own mental impressions, conclusions, opinions, and 
legal theories about the case, even when the documents show ongoing client 
fraud, which would prevent the client from invoking the privilege in his own 
defense.299 Second, unlike the attorney-client privilege, the work product 
privilege is generally not waived when the work product is shared with third 
parties.300 "Because the purpose of the privilege is to protect the work product 
from the knowledge of and use by opposing counsel, sharing the document with 
third parties does not waive its protection."301 However, as a practical matter, 
some have suggested that when attorney work product is shared with many 
others, so as to increase the opportunity for opposing counsel to get the 
information, it could constitute a waiver of the privilege.302 

Courts have applied the work product doctrine to shield documents from 
discovery and from FOIA requests. This suggests that there are communications 
and documents prepared by government lawyers that are confidential or protected 
from disclosure. In addition to claiming the attorney-client privilege, where 
appropriate, government attorneys should assert their ethicdprofessional 
responsibilities to maintain client confidentiality as well as the work product 

294. Id. 
295. See FED. R. CN. P. 26@)(3) (stating that an attorney's work product, including documents 

prepared in anticipation of litigation, should be protected from discovery by the courts unless the 
proper showing has been made); see also RESTATEMENT (THIRD) OF THE LAW GOVERNING 
LAWYERS 5 136(1) (Proposed Final Draft No. 1, 1996) (material "prepared by a lawyer for 
litigation then in progress or in reasonable anticipation of future litigation). 

296. Radson & Waratuke, supra note 6, at 826. 
297. In re Grand Jury Proceedings, 43 F.3d 966,972 (5th Cir. 1994) (stating that an attorney 

may assert the work-product privilege). 
298. In re Grand Jury Proceedings (FMC Corp.), 604 F.2d 798, 801-02 (3d Cir. 1979). 
299. Radson & Waratuke, supra note 6, at 829; see, e.g., In re Grand Jury Proceedings, 43 

F.3d at 972; see also In re Special Sept. 1978 Grand Jury, 640 F.2d 49 (7th Cir. 1980). 
300. Bogosian v. Gulf Oil Corp., 738 F.2d 587, 593 (3d Cir. 1984); h re Grand Jury 

Proceedings, 43 F.3d at 972. 
301. Radson & Waratuke, supra note 6, at 829. 
302. Id. 
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doctrine to maintain confidential communications with their clients. 

IV. RECOMMENDATIONS TO CLARTFY THE EXISTENCE OF THE 
GOVERNMENT ATTORNEY-CLIENT PRIVILEGE OF CONFIDENTIALITY 

What follows are both strategies for most effectively invoking the attorney- 
client privilege in the government context, as well as options for reform to clarify 
the existence of the government attorney-client privilege of confidentiality. 
Support from lawyers in both the public and private sector will be essential to 
ensure that the privilege is recognized and enforced in the future. 

A. Advice for Government Lawyers 

1. Take an Active Role in Reform Efforts.4overnment lawyers (and their 
clients) clearly have the most at stake, requiring them to become active 
participants in any ongoing debate and dialogue surrounding both the privilege 
of confidentiality and the ethical responsibility to maintain client confidences. 
Although this charge may seem obvious, it may present significant challenges for 
public sector attorneys who, as a group, may not be as active in organized bars. 
In addition, because of other government ethics laws and regulations, public 
sector attorneys may not always be able to participate in the drafting or filing of 
amicus curiae cases, nor may they consistently be afforded opportunities by their 
government employers to participate in bar association and law reform activities. 
For those government lawyers who are able to participate in organized bar 
activities, this subject should be at the top of the agenda for groups within the 
American Bar Association including the Administrative Law Section, the State 
and Local Government Law Section, and the Government and Public Sector 
Lawyers Division. Active representation by government lawyers in entities such 
as the Standing Committee on Professionalism and special task forces, including 
the current Task Force on the Attorney-Client Privilege, is essential to make 
certain that the private bar is fully informed about and sensitized to the 
unfortunate lack of uniformity in the application of standards within the 
profession. 

2. Create a Paper Trail to Demonstrate That the Elements of the Common 
Law Privilege are Satisfied.-Part l.B of this Article sets forth the eight elements 
required for the common-law privilege to attach. It is particularly important for 
government lawyers both to maintain records demonstrating that conversations 
are covered under the privilege and to take care to articulate that these elements 
were satisfied when the conversations occurred. So, for example, government 
lawyers must be clear to distinguish for themselves and their clients whether a 
particular conversation involves the request for or communication of legal advice 
(as opposed to policy advice or political strategic advice). In addition, 
government lawyers must be clear to identify "which client" they provided the 
legal advice to. For example, following the dicta in the Eighth and D.C. Circuit 
Courts cases, government attorney Anna George asserted that her client in 
Connecticut was not the former Governor as an individual, but rather the "Office 
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of the Governor," which included the Governor and key members of his staff.303 
Although this may have proved persuasive to the Second Circuit, it leaves open 
the possibility of the scenario that the Seventh Circuit admittedly did not 
address-whether a successor political figure in a particular "government office" 
can waive the privilege. 

3. Advise Clients About the Uncertainty of the Ability of Government 
Lawyers to Maintain Con.dentiality.-As a result of the current uncertainty, 
government lawyers have an obligation to discuss the potential for disparate 
application of both the common law evidentiary privilege and the rules of 
professional conduct governing confidential conversations between lawyers and 
their clients in the public and private sectors. Proactive education and 
information sharing about this issue will promote a level playing field for political 
actors, who, absent further legislative or judicial pronouncements on this issue, 
may inadvertently rely on a mistaken belief that conversations seeking legal 
counsel will automatically be protected from disclosure. A conversation or 
written memo on point can provide some small level of comfort to attorneys who 
must also provide zealous representation for clients. 

B. Legislative Reform 

Although the Second Circuit decision did not hinge on the fact that the State 
of Connecticut has a unique statute that affords protection of confidential 
communications between government attorneys and their client^,^^^ the persuasive 
nature of the existence of the statute suggests that legislative bodies should 
consider adopting similar statutes or laws at the federal, state, and local levels. 
This action would, at a minimum, signal strong public policy support for the 
notion that such conversations are entitled to remain confidential. The 
Connecticut statute, which offers a good model, provides: 

[i]n any civil or criminal case or proceeding or in any legislative or 
administrative proceeding, all confidential communications shall be 
privileged and a government attorney shall not disclose any such 
communications unless an authorized representative of the public agency 
consents to waive the privilege and allow such disclosure.305 

The level of protection offered by this statute is most closely akin to the 
philosophy behind the California Rules of Professional Conduct, which holds the 

303. In re Grand Jury Investigation (Doe), 399 F.3d 527,533 (2d Cir. 2005). 
304. This is because it was a federal court addressing federal law. The Court stated 

We do not suggest, of course, that federal courts, charged with formulating federal 
common law, must necessarily defer to state statutes in determining whether the public 
welfare weighs in favor of recognizing or dissolving the attorney-client privilege. But 
we cite the Connecticut statute to point out that the public interest is not nearly as 
obvious as the Government suggests. 

Id. at 534. 
305. CONN. GEN. STAT. $52-146r (b) (2005). 
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privilege sacrosanct, and other than client waiver, provides for no other exception 
when disclosure could be compelled. States may choose to provide broad 
coverage for government lawyers at the state level only or include those who 
perform at the municipal level. Congress should consider a statute to similarly 
cover federal government lawyers. This would ensure that conversations between 
members of Congress and their public counsel, as well as conversations between 
executive and judicial branch attorneys and their clients, are protected. 

C. The ABA Must Demonstrate Leadership 

As the ABA serves as the voice of the professi0n,3~~ it is imperative for it to 
take a leadership role in stimulating the discussion and debate on this critical 
issue facing the profession. Although government lawyers only comprise roughly 
eight percent of the practicing barY3O7 lack of serious attention, to this issue will 
continue to foster a decrease in public confidence in the legal profession. In fact, 
other bar associations have noted the importance of preserving client confidences 
as crucial to maintaining public confidence in lawyers.308 

1. A Call to the ABA Task Force on the~ttorney-client Privilege.-On April 
8, 2006, ABA President Michael Greco delivered a speech to the American 
Council of Trial Lawyers in defense of the attorney-client privilege.309 In 
describing the privilege as a "bedrock principle of the American justice system 
and our demo~racy,"~'~ he stated, in part, 

Threats to the privilege and work product protections . . . represent just 
one front in a growing governmental assault on the independence of the 
legal profession itself, and on the ability of lawyers effectively to counsel 
clients. A wide range of government policies and practices are now 
combining--either coincidentally or by design-to attempt to 
marginalize and diminish the lawyer's role in society as trusted advisor, 
counselor, and defender of rights.311 

306. "The Mission of the American Bar Association is to be the national representative of the 
legal profession, serving the public and the profession by promoting justice, professional excellence 
and respect for the law." See American Bar Association, ABA Mission, http:Nwww.abanet.orgl 
about/home.html (last visited Apr. 21, 2006). 

307. AMERICANBAR ASSOCIATION, LAWYERDEMOGRAPHICS (2005), available at http://www. 
abanet.org/marketresearcMawyerdemographics-2005 .pdf. 

308. See, for example, an article published by The Missouri Bar, Christian Stiegemeyer, While 
the Public Perception of Lawyers Is Nothing New, There Are Steps You Can Take to Change It, 
http://www.mobar.org/a4eb6e40-1fe6-446f-aef7-9bOa66ele677.aspx (last visited Apr. 21,2006). 

309. Michael S. Greco, President, American Bar Association, Address to American College 
of Trail Lawyers on Defense of Attorney Client Privilege (Apr. 8,2006), available at http://www. 
abanet.orglop/greco/memos/t.riallawyersadess.shtml. It should be noted that the speech does not 
specifically address the government attorney-client privilege, but rather the privilege in general. 

310. Id. 
311. Id. 
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President Greco further asserted that, 

In the end, erosion of the attorney-client privilege will marginalize the 
lawyer and the lawyer's ability to defend liberty and pursue justice. 
Erosion of the lawyer-client relationship will lead to the diminishment of 
the lawyer's role in society because clients will no longer entrust 
confidences with and seek counsel from their lawyers. And such 
diminishment will lead to a less effective, less respected, and greatly 
reduced lawyer's role in society not only in particular client matters, but 
more broadly.312 

President Greco concluded by promising that, "The ABA Task Force on 
Attorney-Client Privilege will continue the ABA's vigorous efforts to preserve 
the vital attorney-client and work product protections . . . ."313 

This ABA Task Force has, to date, publicly focused on other aspects of the 
attorney-client privilege that do not squarely address the issues raised in this 
Article. It would be a travesty if the Task Force concludes its work without 
taking an equally forceful position recognizing the critical importance of the 
privilege for government attorneys and their government clients. 

2. Clarij?cation of the Model Rules.-Between 1997 and 2002, the ABA 
Ethics 2000 Commission worked to modernize the Model Rules of Professional 
Conduct.314 In light of the subsequent and ongoing confusion over whether 
conversations between government attorneys and their clients are required to 
remain confidential, it would be appropriate for the ABA to re-examine the 
language of Rule 1.6 as well as the accompanying commentary for purposes of 
clarifying that the duty to protect client confidences applies in the public sector. 
A re-examination of the Model Rules seems outside the jurisdiction of the task 
force created to examine the attorney-client privilege, yet the ethical mandate to 
maintain client confidences should apply equally in the public and private sectors. 
The ABA must include consideration of this reform as part of its agenda to 
address the privilege of confidentiality. 

D. Judicial Recognition of the Privilege 

When political issues are separated from the aforementioned underlying 
foundational principles that protect conversations between attorneys and their 
clients, courts should find persuasive the rationaleadvanced by the Second Circuit 
in quickly concluding that government attorneys and their clients are entitled to 
invoke the attorney-client privilege. The common law rule of precedent supports 
this outcome, and, in fact, none of the other circuits flatly denied that such a 
privilege exists. Rather, the Seventh, Eighth and D.C. Circuits, by their own 

312. Id. 
313. Id. 
3 14. See American Bar Association, Commission on Evaluation of the Rules of Professional 

Conduct ("Ethics 2000"), Chair's Introduction (Aug. 2002), http://www.abanet.org/cpr/mrpc/e2k~ 
chair_intro.htrnl. 
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admissions, simply failed to find the privilege in the specific facts presented to 
them in each case. The circuitous rationale perhaps represented an argument in 
search of a desired outcome, carefully crafted so as not to be entirely dismissive 
of the long established privilege. 

The courts need guidance from the Bar as to appropriate and expected 
protections of client confidences from an ethics and professionalism perspective. 
Courts would also benefit, as did the Second Circuit, from legislative 
pronouncements indicating public policy positions in favor of confidentiality. 
Regardless, however, of whether these reforms can be accomplished before the 
next test case makes its way to a circuit court or to the U.S. Supreme Court, the 
underlying fundamental principles supporting a "bedrock rule" of confidentiality 
of conversations between lawyers and their clients have not, up until the 
Whitewater cases before the Eighth and D.C. Circuits, been viewed as applying 
differently depending upon who was compensating the attorney for the legal 
advice. The Judiciary has an obligation to apply the common law privilege 
without discriminating between the practice setting of the lawyer in~olved.~'' 

The sanctity of the attorney-client relationship must not be undermined by the 
whim of partisan politics. Although it is true that government attorneys, like all 
other government officials, have a higher duty to protect public trust and integrity 
in government, abolishing the historic attorney-client privilege in the government 
context is neither necessary nor appropriate to accomplish this goal. The 
organized bar, the judiciary and the legislative branches of the federal, state, and 
perhaps local governments must each take the appropriate steps to ensure that 
standards of attorney professionalism and evidentiary privileges are applicable 
to those admitted to the bar regardless of whether they are employed in the 
public, private, or non-profit sectors. The political maneuvering and posturing 
evident in the background of the circuit court cases involving allegations about 
and investigations of a U.S. President, a First Lady, and two state governors, as 
well as the current split among the circuits, cries out for a clarification of the rules 
of professionalism and the common law privilege. Absent action by the 
organized bar and legislatures, the U.S. Supreme Court will undoubtedly be 
called upon to resolve the inconsistencies in the lower courts' application of the 
common law privilege, without the benefit of a record of meaningful dialogue 
and debate to provide guidance leading to a just and fair resolution. 

315. It is the practice setting that has seemingly agitated the earlier courts. This is evident 
from the admonition offered that if public officials desire to seek protection of their conversations 
with lawyers, they should hire private sector lawyers to represent them. So, it is not that the non- 
attorney government actor can never claim the privilege; the courts have suggested that lawyers 
who work for the government do not offer that "protection" because they are publicly paid rather 
than privately compensated. 




