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Overview
• Defining “conscience,” 

“conscientious refusal” & 
“conscientious commitment

• Ethical compromise
• Legal framework
• Concerns

– Access to healthcare
– Over- and under-protection of
conscience and religion

• Emerging Issues and Predictions







Professional Organizations & Conscience
American Medical Association Code of Medical Ethics Opinion 1.1.7:
[P]hysicians should have considerable latitude to practice in accord with well-considered, deeply held beliefs that are 
central to their self-identities.

Physicians’ freedom to act according to conscience is not unlimited, however. Physicians are expected to provide care 
in emergencies, honor patients’ informed decisions to refuse life-sustaining treatment, and respect basic civil liberties 
and not discriminate against individuals . . . .

The Opinion calls for transparency about services that will not be provied; careful consideration of the decision; respect 
for duties of informed consent; and, in general, a duty to refer patients to a willing provider.

American Nurses Association Code of Ethics:
a nurse is justified in refusing to participate in a particular decision or action that is morally objectionable, so long as it is 
a conscience-based objection and not one based on personal preference, prejudice, bias, convenience, or arbitrariness. 
Nurses are obliged to provide for patient safety, to avoid patient abandonment, and to withdraw only when assured that 
nursing care is available to the patient. Nurses who decide not to participate on the grounds of conscientious objection 
must communicate this decision in a timely and appropriate manner, in advance and in time for alternate arrangements 
to be made for patient care. 



Legal Framework re Religion

Constitutional provisions

Statutes entitling religious 
believers to seek exemptions in 
court

Statutory exemptions



First Amendment to the U.S. Constitution
• “Congress shall make no law respecting an establishment 

of religion, or prohibiting the free exercise thereof”

• The Free Exercise Clause does not bar the application of 
a “neutral, generally applicable law” to religiously 
motivated acts.
– Supreme Court, Employment Div. v. Smith (1990)

State constitutional provisions may apply differently.



Religious Freedom Restoration Act

“The federal government may only substantially burden a 
person’s exercise of religion when the burden:
(1) is in furtherance of a compelling governmental 
interest; and 
(2) is the least restrictive means of furthering that 
compelling governmental interest.” 

21 States have state versions of this Act.



Statutory exemptions



Conscience Clauses
Federal Church Amendment: federal funding will not require an 
entity to provide any personnel or “make its facilities available 
for the performance of any sterilization procedure or abortion if 
the performance of such procedure or abortion in such facilities 
is prohibited by the entity on the basis of religious beliefs or 
moral convictions.” 
State law (New Jersey, e.g.): “The refusal to perform, assist in 
the performance of, or provide abortion services or sterilization 
procedures shall not constitute grounds for civil or criminal 
liability, disciplinary action or discriminatory treatment.”



Mississippi 

Protects “[a]ny individual who may be asked to participate in 
any way in a health-care service” from discrimination for 
declining to participate in a health care service, defined as 
“any phase of patient medical care, treatment or procedure, 
including, but not limited to, the following: patient referral, 
counseling, therapy, testing, diagnosis or prognosis, 
research, instruction, prescribing, dispensing or 
administering any device, drug, or medication, surgery, or 
any other care or treatment rendered by health-care 
providers or health-care institutions.”



Impact on Patients





Percentage of Acute Care 
Beds in Catholic Owned or 

Affiliated Hospitals
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Based on data from MERGERWATCH & MADISON HEALTHCARE ADVISORS, GROWTH OF CATHOLIC HOSPITALS AND HEALTH SYSTEMS: 2016 UPDATE OF THE MISCARRIAGE OF
MEDICINE REPORT 8 (2016)



More than 99% of 
women aged 15–44 
who have ever had 
sexual intercourse have 
used at least one 
contraceptive method.



Percentage of physicians practicing at religious hospitals who 
report conflicts over religion-based policies for patient care
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Percent of ob-gyns who work in officially designated Catholic hospitals 
who report conflicts over religion-based policies for patient care

52
48

Conflict No conflict

Based on data from Debra B. Stulberg et al., Obstetrician-Gynecologists, Religious Institutions, and Conflicts Regarding Patient Care Policies, 207 AM. J. OF
OBSTETRICS & GYNECOLOGY 73.el, 73.e4 (2012).





Emerging Issues and Predictions
• Laws barring practice consistent with the standard of 

care
• Laws barring virtually all abortions
• Response: Pro-reproductive and LGBTQ healthcare 

claims of conscience and religion in courts
• Laws building repro and LGBTQ healthcare capacity 

and regulating healthcare institutions
• Response: Claims of conscience and religion in courts



Family Medicine: Thirty percent of family physicians consider a hospital 
or health system to be their primary employer.
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