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Professor Rhode' s paper is both elegant and provocative, and | concur with
most of her critique of current legal education.* | disagree, however, with her
conclusion that the American Bar Association (ABA) Law School Accreditation
Standards (Standards) inhibit needed structural changesin legal education.

By Rhode’ s assessment, the current Standards represent “a one-size-fits-al
accreditation framework” that is overly rigid and does not allow for sufficient
flexibility or experimentation.? This criticism of the Standardsis quite common
and has become a mantrain virtually al critiques of American legal education.
However, from my own experience, | do not believe that the “ one-size-fits-all
framework” has ever existed. In the approximately twenty-five years | have
served on ABA site evaluation teams, each law school | have inspected has
unique features and customs. The differences between these law schools have
been at least as striking astheir similarities. Moreover, evenif thiscriticismwas
accurate in the past, it clearly is not the case today.

In 1996 after years of study and hearings, a complete new set of standards
was adopted by the ABA Section of L egal Education and AdmissionstotheBar.?
The 1996 Standards are much broader and less detailed in many respectsthan the
previous set of Standards. Furthermore, each chapter of the Standards must be
periodically reviewed and updated.* Thisreview processwill takeapproximately
six years. Additionally, several changes have been incorporated in the chapters
revised since 1996. For example, recently approved changes in Chapter Six of
the Standards dealing with law school libraries include several provisions
requiringthat law librarieshave adequate technological capacitiesand el ectronic
informational services.®> Therefore, therequired review processof the Standards,
coupled with their approved modification, alow appropriate evolution to
accommodate developmental changesin legal education.

The current Standards also alow far more flexibility and room for
experimentation than Professor Rhode and other critics of the accreditation rules
realize. The existing rules and guidelines regarding various distance learning
techniques are agood example. Standard 304(g), states the general rule on this
issue: “A law school shall not grant credit for study by correspondence. A law

* President and Dean, William Mitchell College of Law. A.B., J.D., Duke University.

1. Deborah L. Rhode, Legal Education: Professional Interestsand Public Values, 34 IND.
L. Rev. 23 (2000).

2. 1d. at 28.

3. See Sec. OF LEGAL EDUC. AND ADMISSIONS TO THE B., A.B.A., STANDARDS FOR
APPROVAL OF LAW SCHOOLS 23 (1999) [ hereinafter STANDARDSFOR APPROVAL OF LAW SCHOOLS].

4. Seeid. at 24.

5. See SeC. OF LEGAL EDUC. AND ADMISSIONSTO THE B., A.B.A., PROPOSED CHANGES TO
THE STANDARDS ADOPTED (2000). The proposed changesin chapters 5, 6, and 7 were approved
by the ABA House of Delegates on July 10, 2000. Seeid.



48 INDIANA LAW REVIEW [Vol. 34:47

school may grant credit for distance learning study in accordance with such
temporary or permanent guidelines as are authorized by the Council [of the
American Bar Association of Legal Education and Admissions to the Bar].”®

In 1997, in accordance with Standard 304(g), the Council approved the
Temporary Distance Education Guidelines (Temporary Guidelines) devel oped
by the Accreditation Committee.” Permanent guidelines are expected at some
unspecified point in the future.®

At first blush, the Temporary Guidelines appear to be very restrictive. A
closer reading, however, indicates that the Temporary Guidelines allow law
schools a great deal of flexibility in their use of various distance learning
methodol ogi es, and advanced approval for such coursesisonly requiredinavery
limited number of circumstances where classroom-free learning is the principal
course format.

Five categoriesof coursesare discussed inthe Temporary Guidelines. Three
do not require any prior approval by the Consultant or the Accreditation
Committee. The three categories are listed below.

1. LiveDissemination of J.D. CoursesfromOne Law School to Another Law
School . —Live dissemination of courses require only the use of appropriate
technology and opportunities for immediate interactivity.® These requirements
cover courses offered live at one law school (or originated at a non-law school
site) and delivered live on-site to a classroom in another law school by means of
satellite transmission or on the Internet through tel econferencing equipment.*°
Several courses of thistype have been offered by law schoolsin recent yearsand
the technology for delivering these courses is becoming more widely available
and less expensive.™

2. Distance Learning Enhancements of Regular Classroom-based Courses
and Distance Learning Classroom Components of Externships and Clinics.—
Similarly, the Temporary Guidelines specifically authorize the use of distance
learning techniquesfor delivering classroom components to off-site externships
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and clinical courses” In accordance with the Temporary Guidelines, the
distancelearning componentsmust al so bedelivered with appropriatetechnol ogy
coupled with opportunities for interactivity.™

Therationale behind the externship and clinical distancelearning exception
to prior approval also appliesto awide variety of technological methodologies
used to supplement or enhance otherwise traditional law school classroom
courses, including out-of-class Computer Assisted Legal Instruction (“CALI")
exercises, CD-ROM formatted course materials, course websites that include a
syllabus, electronic “handouts,” electronic course books, hyperlinks to other
websites containing material relevant to the course, online quizzes, e-mail, and
Internet discussion groups, al of which arewidely used by law school sacrossthe
country.*

William Mitchell College of Law, for example, uses a software program
developed by Lexiscalled“Web-Course-in-a-Box” that allowsboth synchronous
and asynchronous communications between individual students as well as
between the students and their classroom professors. During the 1999-2000
academic year, this software was used in approximately fourteen coursesand in
all thirty sections of the first-year writing program each semester, even though
these types of distance learning course enhancements are not specifically
mentioned in the Temporary Guidelines. However, no one, to the best of my
knowledge, thinks that prior consent from the Consultant or the Accreditation
Committee is necessary, assuming they meet the appropriate technology and
interactivity requirements.’®* Moreover, knowledge that these classroom
enhancement techniquesare being used i swidespread, and neither the Consultant
nor the Accreditation Committee has indicated any concern about their use.*®

3. Post J.D. Programs Such as LL.M. and SJ.D. Programs."’—No prior
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approval from either the Consultant or the Accreditation Committeeis required
simply because a graduate law degree has distance learning components.*
Graduate degree programs must, however, receive acquiescence from the
Council, but the requirements for acquiescence are the same, whether or not the
post J.D. program containsdistance |l earning components.* 1n 1998, the Council
acquiesced to an Internet-based LL.M. in International Taxation offered by
Regent University School of Law located in Norfolk, Virginia?® The law
school’ s use of the Internet appeared to satisfy the technology requirement, and
the electronic chat room and e-mail components of the program satisfied the
interactivity requirement in the Temporary Guidelines.

In contrast to the three types of courses addressed above, the fourth and fifth
categories discussed in the Temporary Guidelines and the Distance Education
Memorandum require advance approva from the Consultant or Accreditation
Committee. These two categories are listed below:

4. Experimental Courses.—Distance learning experimental coursesthat do
not fit into any of the three categories discussed above can be approved by the
Consultant’s office on an individual basis. However, astudent isonly permitted
to take amaximum of one three-credit hour experimental course for the purpose
of satisfying the class hour and residency requirements in the Standards.?* The
Temporary Guidelines specify that approval of experimental courses, designated
as“limited exceptions,” is discretionary and based “upon a showing of specific
educational benefits’ provided by the courses.?

As of March 2000, the Consultant had approved six of seven experimental
course applications.?® Oneof them, an application for two Internet based courses
offered by Syracuse University College of Law in the spring of 1998, probably
did not require pre-approval because no students from Syracuse College of Law
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learning courses might berequired. Seeid. However, the Temporary Guidelines state that courses
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administrative and teaching resources to meet the program'’s objectives. Seeid.
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law scheduled by the University of Tennessee College of Law in the summer of 2000. It was
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member teaching the course and the students. See L etter from J. Richard Hurt, Deputy Consultant
on Legal Education, to Thomas C. Galligan, Jr., Dean, University of Tennessee College of Law
(Mar. 23, 2000) (on file with the author). A revised application was filed and this course was
subsequently approved. Telephone interview with J. Richard Hurt, Deputy Consultant on Legal
Education (June 29, 2000).
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enrolled in the courses® Two others involved interactive television courses
offered live at one location and remotely at one or more additional locationsthat
were not at a law school. The first was a 1998 summer course in Federal
Taxation of Gratuitous Transfers taught live from a distance learning studio
located on the University of Mississippi campus in Oxford, Mississippi, and
transmitted to University of Mississippi Law Center students at three remote
University of Mississippi campuses.”® The other was a course in Alternative
Dispute Resolution offered by West Virginia University College of Law during
the summer of 1999 at the West VirginiaUniversity campusin Morgantown and
transmitted remotely to West Virginia University College of Law students
located at a branch campus of the University in Charleston, West Virginia,
through dedicated T-1 tel ephonelinesthat simultaneously sent video and sound.?
In addition to the usual classroom interaction at both sites, al students enrolled
in this course were required to engage in various role-plays and videotaped
performance exercises (negotiations and mediations). The instructor for the
course was available to the students at both locations by telephone and e-mail .’

Another application approved under the experimental course guidelineswas
for an Internet-only section of aseminar on controlled substancestaught at South
Texas College of Law inthefall of 1999.2% An additional section of the course
wastaught in atraditional classroom setting. The most interesting aspect of this
experiment wasthe law school’ sability to comparethe students’ performancein
the different course sections because all the students were graded primarily on
the basisof aresearch paper. Professor Buford Terrell, who taught both sections,
filed areport inthe Consultant’ s office after the coursewas compl eted. It states:
“Thefinal papers were graded with the same criteriain both sections, and there
were no grade differences that were attributable to the section or the
methodology.”* Professor Terrell also discussed the benefits of the Web-based
format:

First, the class “discussion” method drew out more frequent, more
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analytic, and better-conceived comments and arguments from the
students than they normally demonstrate in a classroom. Second,
students showed considerable initiative in originating and carrying
forward discussion topics. The students demonstrated creativity in
solving the problems of web-based presentations and multi-media
communications. Third, the students were able to follow, to some
extent, a self-paced and self-scheduled course of work, giving them
freedom. Fourth, as awhole the class became very proficient in using
Web resources as part of their learning and research.®

Thefinal two experimental course applications approved by the Consultant
were stand-alone online courses. The first, an online course on Computer
Assisted Legal Research taught during the summer of 2000 at St. Thomas
University School of Law, seems to be naturally suited for a distance learning
format.** This course was instructed through the incorporation of a number of
different technological methodol ogies and software programs, including: Web-
Course-in-a-Box; videotaped lectures delivered on a CD-ROM; Catch the Web;
FrontPage; Net Meeting; threaded discussions; and weekly chat room
discussions.*

The second course, a Cybercrimes Seminar, also presented anatural forum
for adistance learning format.** In my opinion, so far it is the most interesting
and innovative of al the distance learning experimental courses that have been

30. Id. These favorable comments about the level of learning that occurred in the online
section of the course are echoed in the report onthe West Virginia Alternative Dispute Resolution
experimental course offered by theWest VirginiaUniversity Collegeof Law. Thereport submitted
to the Consultant’s office on the West Virginia course states:

Professor Patrick is of the view that students at the distance site enjoyed as good a
learning experience asstudentsin thelocal classroom. . .. Professor Patrick noteslittle
difference in student participation in the learning experience. In addition, Professor
Patrick believes that the students at the distance site learned as much as those at the
local site. Intermsof the student engagement and the quality of students’ submissions,
Professor Patrick notes no differences between students in the distance classroom and
those on campus.
Letter from John W. Fisher, Dean, West Virginia University College of Law, to J. Richard Hurt,
Deputy Consultant on Legal Education (Oct. 14, 1999) (on file with the author).

31. Seeletter fromto J. Richard Hurt, Deputy Consultant on Legal Education, to Jay Silver,
Associate Dean, St. Thomas University School of Law (Mar. 23, 2000) (on file with the author).

32. See Letter from Jay Silver, Associate Dean, St. Thomas University School of Law, to
James White, Consultant on Legal Education (Dec. 7, 1999) (on file with the author).

33. Thisseminar wasinitialy approved for the fall 1998 semester. See Letter from Arthur
R. Gaudio, Deputy Consultant for Legal Education, to FrancisJ. Conte, Dean, University of Dayton
School of Law (May 22, 1998) (on filewith the author). 1t was al so subsequently approved for the
fall 1999 semester. See E-mail from J. Richard Hurt, Deputy Consultant on Legal Education, to
Susan W. Brenner, Associate Dean, University of Dayton School of Law (May 2, 1999) (on file
with the author).
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approved under the Temporary Guidelines.®

Three features of the Cybercrimes Seminar are of particular interest. The
first was its use of experts from across the country as assistants in the course.
These experts regularly participated in the online class discussions, and also
critiqued the statutory provisions drafted by the students.®* The second was the
seminar's use of a software program developed at the University of British
Columbia which allowed the instructor to track how often each student logged
into the class, how many areas in the website were visited by each student, how
many assigned items each student read, and how many messages each student
posted during the course.*®

Thethirdinteresting featurewasthelegal skillstrainingincorporatedintothe
course. Inthis course, students were required to draft specific provisions for a
Model Cybercrimes Code. Infact, seventy percent of the final grade was based
onthequality of thestudents' Model Code sectionsand commentary.®” Teaching
legal skillsin adistance learning format is very controversial.*® The favorable
report by Professor Susan Brenner on the Cybercrimes Seminar indicatesthat at
least some legal skills, in this case online legal research, collaboration, and
legidlative drafting skills, can be taught on a distance learning basis.** In fact,
according to Professor Brenner, it may be easier in an online format for students
toreview, discuss, and critique the drafting of their fellow studentsthanin alive
classroom setting.*°

5. Any Other Course.—This category consists of any course that cannot
qualify under one of the other four categories. Given the breadth of the kinds of
technologies and formats that can be authorized under the other four categories,
it is hard to envision a course that would fall into thislast category. If thereis
suchacourse, it would requireawaiver or variance fromthe Council .** Waivers,
which are rarely approved, are authorized when “the proposal is nevertheless
consistent with the general purposes of the Standards.” *?

CoONCLUSION

The available evidence indicates that many law schools are experimenting
with various types of distance learning methodologies.*®* Under the Temporary

34. See Susan Brenner, Report: The Online Seminar Taught at the University of Dayton
School of Law in the Fall of 1998 Pursuant to the May 7, 1997 Temporary Distance Learning
Guidelines (Spring 1999), at 2-4, 12-14 (on file with author) [hereinafter The Online Seminar].

35. Seeid. at 2-4, 12-14.

36. Seeid. at 7-8.

37. Seeid. at 4.

38. See Johnson, supra note 11, at 108-10.

39. See The Online Seminar, supra note 34, at 17.

40. Seeid.

41. See Distance Education Memorandum, supra note 7, at 1.

42. STANDARDS FOR APPROVAL OF LAW SCHOOLS, supra note 3, Standard 802, at 66.

43. Seegenerally Johnson, supra note 11, at 98.
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Guidelinesthey are generally able to do so without any prior approval from the
Council of the ABA Section of Lega Education and Admissions to the Bar.
While it is not permissible under the current Standards to have a completely
online J.D. program like the one being offered by Concord School of Law in
Cdlifornia,* the Temporary Guidelines allow for an appropriate, but not
excessive, amount of flexibility for distance learning experimentation and
innovation to take place.

Given the small number of applicationsfiled for experimental course credits
in the three years the Temporary Guidelines have been in effect, there does not
presently appear to be a great demand for distance learning courses that lack a
significant live classroom component. Moreover, even though distancelearning
is being widely used in other disciplines, the pedagogical assessments of these
other programs have been mixed.** Similarly, the successful use of a particular
distance learning format in one field is not a guarantee that it will be equally
successful in another field.

In conclusion, James P. White, whoisretiring after adistinguished career as
the Consultant on Legal Education and Consultant to the American Bar
Association Section of Legal Education and Admissions to the Bar, should be
praised for facilitating the flexibility incorporated into the Temporary Distance
Education Guidelines. In due course, assuming various distance learning
methodol ogies are proven to be pedagogically sound*® and the demand increases
for instruction that requires advanced approva as experimental courses, the
permanent Guidelines, and ultimately the Standards for Approva of Law
Schools, should be changed to accommodate these devel opments.

44. Many of the Standards for Approval of Law Schoolswould have to be amended in order
to allow aschool like Concord to be accredited by the ABA. See, e.g., STANDARDSFOR APPROVAL
OF LAW ScHooLs, supra note 3, Standard 302(d), at 41 (“A law school shall offer live-client or
other real-life practice experiences.”); Standard 304(a), at 42 (“An academic year shall consist of
not fewer than 130 days on which classesareregularly scheduled inthelaw schooal. . . ."”) (emphasis
added).

45. See, eg., JamieP. Merisotis& Ronald A. Phipps, What' s the Difference?—Outcomes of
Distance vs. Traditional Classroom-Based Learning, CHANGE, May-June 1999, at 12, 13-17; Ed
Neal, Using Technology in Teaching: We Need to Exercise Healthy Skepticism, CHRON. HIGHER
Epuc., July 19, 1998, at 84. See also Johnson, supra note 11, at 104-14 (discussing the
disadvantages and limitations of distance learning in law schools).

46. Seegenerally Zanglein & Stalcup, supra note 16, at 492-94 (discussing the pedagogical
attributes of web-based instruction).



