RECENT DEVELOPMENTSIN INDIANA CRIMINAL
LAW AND PROCEDURE

JoerL M. ScHumm®

The survey period, October 1, 2000 to September 30, 2001, produced
legislation and decisional law that both broke new ground and clarified existing
confusion. The pages that follow provide a summary of some of the most
significant developmentsin the realm of Indiana criminal law and procedure.

|I. LEGISLATIVE ENACTMENTS

The General Assembly enacted a number of bills to define new crimes,
toughen penaltiesfor existing crimes, and correct or clarify issues and problems
raised in recent court opinions.

A. New or Enhanced Offenses

The General Assembly both created new offenses and amended existing
statutes to criminalize previously legal conduct or enhance the penalty for
previoudy illegal conduct.

The new offense of “identity deception,” a Class D felony, was created. It
occurs when a person “knowingly or intentionally obtains, possesses, transfers,
or uses the identifying information™ of another person: (1) without the other
person’s consent; and (2) with intent to harm or defraud the other person . . . ."2
The statute includes a number of exceptions, which apply to underage persons
who use false identification to obtain alcohal, cigarettes, pornography, etc.® In
addition, the legislature created the offense of “Interference with a Firefighter,”
which can vary from a Class C infraction to a Class D felony, for various forms
of conduct that hamper firefighters’ ability to perform their duties.

The intimidation statute was amended to criminalize communication of a
threat with intent “of causing: (A) adwelling, a building, or another structure;
or (B) a vehicle; to be evacuated . . . .”®* The base offense is a Class A
misdemeanor but becomesaClass D felony if “thethreat is communicated using
property, including el ectronic equipment or systems, of a school corporation or
other governmental entity.”® Finally, the battery statute was amended to create
aClass A felony offense when the conduct “results in the death of a person less

*  Lecturer in Law, Indiana University School of Law—Indianapolis. B.A., 1992, Ohio
Wesleyan University; M.A., 1994, University of Cincinnati; J.D., 1998, IndianaUniversity School
of Law—Indianapolis.

1. “ldentifying information” is defined broadly to include, among other things, Social
Security numbers, fingerprints, and telecommunication identifying information. IND. CoDE § 35-
43-5-1(h) (Supp. 2001).

2. 1d. § 35-43-5-3.5(a).

3. 1d. § 35-43-5-3.5(b).

4. |d. § 35-44-4.

5. Id. § 35-45-2-1(a)(3).

6. 1d. 8 35-45-2-1(b)(1)(D).
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than fourteen (14) years of age and is committed by a person at least eighteen
(18) years of age.”’

B. DNA Evidence

The General Assembly also enacted two billsrelating to DNA evidence that
highlight such evidence may be adouble-edged sword in criminal prosecutions.
The first bill alows DNA evidence to be used to lengthen the statute of
limitationsfor certain crimes, whilethe second bill allowsmany convicted felons
greater access to DNA testing and analysis to exonerate themselves. First, the
general statute of limitations of five years for Class B and C felonies was
extended in prosecutions

that would otherwise be barred . . . [to] one (1) year after the earlier of
the date on which the state: (1) first discovers the identity of the
offender with DNA (deoxyribonucleic acid) evidence; or (2) could have
discovered the identity of the offender with DNA (deoxyribonucleic
acid) evidence by the exercise of due diligence.®

The statute al so extended the one-year period to July 1, 2002, for ClassB and C
felonies “in which the state first discovered the identity of the offender with
DNA (deoxyribonucleic acid) evidence after the time otherwise allowed for
prosecution and before July 1, 2001 . . . .”° The second bill established detailed
procedures by which persons convicted of murder or aClass A, B, or C felony
can petition the sentencing court to require DNA testing in certain
circumstances.™

C. Crimes of Violence

In Ellisv. Sate,** the defendant was convicted of several crimes, including
murder and two counts of attempted murder. He was sentenced to the maximum
term of sixty-fiveyearsfor murder and fifty years for each attempted murder, to
be served consecutively. On appeal to the supreme court, he argued that the
sentencesfor his attempted murder conviction could not exceed fifty-five years,
the presumptive sentence for the next higher level felony. Indiana Code section
35-50-1-2(c) limitsthe total of the consecutive terms of imprisonment to which
a defendant may be sentenced “for felony convictions arising out of an episode
of criminal conduct,” except for “crimes of violence,” to “the presumptive term
for a felony which is one (1) class felony higher than the most serious of the
felonies for which the person has been convicted.”*? The court noted that the
statute clearly listed “crimes of violence,” including murder and aggravated

Id. § 35-42-2-1(a)(5).

Id. § 35-41-4-2(h).

Id.

10. Id. § 35-38-7.

11. 736 N.E.2d 731 (Ind. 2000).

12. 1d. at 736 (citing IND. CoDE § 35-50-1-2(c) (1998)).

© © N
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battery, but did not include attempted murder.”® Although aggravated battery is
alesser included offense of attempted murder, the court found this to be of no
consequencein the face of the clear statutory language.** In addition, the rule of
lenity requires that the limitation be interpreted to apply “for consecutive
sentences between and among those crimes that are not crimes of violence.”**
Accordingly, the court concluded that Ellis could be sentenced for his two
attempted murder convictions to no more than fifty-five years, the presumptive
sentence for murder.*®

Justice Boehm, joined by Justice Dickson in dissent, reasoned that the
maj ority’ sconstructi on was not consistent with legislativeintent, would produce
“upside-down or absurd results,” and seemed to violate the proportionality
requirement of article I, section 16 of the Indiana Constitution.'” Although a
minority view in 2000, Justice Boehm’ sconclusion becamethelaw in 2001 when
the General Assembly made itsintent clear and amended Indiana Code section
35-50-1-2(a) to include “ attempted murder” as a*“ crime of violence.”*®

D. Sentencing

During the survey period the General Assembly either corrected or clarified
a few statutory provisions regarding sentencing. First, the definition of
“minimum sentence” was updated for the offenses of murder (to forty-fiveyears)
and Class D felonies (to one-half year) to be consistent with the statutory scheme
and the presumptive sentences that had been altered yearsearlier.”* Second, the
misdemeanor probation statute was amended to clarify that probation for any
class of misdemeanor may be one year but “the combined term of imprisonment
and probation for a misdemeanor may not exceed one (1) year.”?° Finally, the
habitual offender statute was amended, presumably in responseto Rossv. Sate*
and itsprogeny, asdiscussed inlast year’ ssurvey.?? Subsection (b) of the statute
now prohibitsthe State from seeking to have a defendant sentenced as ahabitual
offender if “(1) the offense is amisdemeanor that is enhanced to afelony in the

13. Id.

14. Id. at 737.

15. Id.

16. Id.

17. |d. at 741 (Boehm, J., dissenting).

18. IND. CoDE § 35-50-1-2(8)(2) (Supp. 2001). The statute was also amended to include
“sexual misconduct with aminor asaClass A felony (1C 35-42-4-9)” within the definition. 1d. §
35-50-1-2(a)(11).

19. Id. § 35-50-2-1(c).

20. Id. § 35-50-3-1(b).

21. 729 N.E.2d 113 (Ind. 2000).

22. SeeJoel M. Schumm, Recent Developmentsin Indiana Criminal Law and Procedure, 34
IND. L. REV. 645, 662-63 (2001). Asexplained in text, however, the amendment was the opposite
of what prosecutors had vowed to seek, as certain offenses and categories of offenses have been
removed from eligibility for enhancement under the general habitual offender statute.
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same proceeding as the habitual offender proceeding solely because the person
had a prior unrelated conviction; or (2) the offenseis an offense under 1C 9-30-
10-16 or IC 9-30-10-17.”** However,

The requirements in subsection (b) do not apply to a prior unrelated
felony conviction that is used to support a sentence as a habitual
offender. A prior unrelated felony conviction may be used under this
section even if the sentencefor the prior unrel ated of fense was enhanced
for any reason, including an enhancement because the person had been
convicted of another offense [except several offenses under Title 9].%

II. DEcisioNAL LAw DEVELOPMENTS

A. Search and Seizure

Scores of opinions during the survey period addressed issues relating to
searches and seizures under the Fourth Amendment, article |, section 11 of the
Indiana Constitution, and allied Indiana statutory law. Thissurvey islimited to
afew significant casesthat either broke new ground or raised issueslikely to lead
to future litigation.

1. Vehicle Searches and Seizures.—In Lockett v. Sate,”® the supreme court
granted transfer to consider whether the Fourth Amendment® prohibits police
from routinely inquiring about the presence of weapons during a traffic stop.
After reviewing U.S. Supreme Court decisionson the general issues of thelength
and method of vehicle stops and concerns for officer safety, the court reiterated
well-settled Fourth Amendment jurisprudence that allows police to order a
motorist stopped for a traffic violation to exit his or her vehicle?” The court
reasoned that “asking whether the stopped motorist has any weaponsis far less
intrusive and presents insignificant delay.”*® Although the federal circuits are
split on whether the Fourth Amendment permitspoliceto ask questionsunrel ated
tothe purpose of thetraffic stop, the court found no Fourth Amendment violation
in Lockett.?® The court noted that the officer smelled alcohol as he approached
the vehicle and asked the occupant if he had any weapons during his
investigation of that offense: “The question was justified by police safety
concerns, and it did not materially extend the duration of the stop or the nature

23. IND. CoDE § 35-50-2-8(b) (Supp. 2001).

24. 1d. § 35-50-2-8(e).

25. 747 N.E.2d 539 (Ind. 2001).

26. The defendant waived any claim under the state constitution by failing to cite any
authority or independent analysis supporting astandard different from the Fourth Amendment. Id.
at 541.

27. 1d. at 542.

28. Id.

29. Id. at 543.
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of the intrusion.”*

In a separate opinion in which he concurred in the result, Justice Rucker
disagreed with the magjority’ s adoption of abright-line rule that allows officers
routinely to ask drivers stopped for traffic violations if they are carrying a
weapon.® Instead, he would require the officer to have “an objectively
reasonable safety concern before making such an inquiry.”** Quoting from a
Tenth Circuit case, he agreed that such routine questioning “could conceivably
result in a full-blown search of the passenger compartment of the detainee’s
vehicle, no matter how minor the traffic infraction that initially prompted the
stop, and evenif the officer had no reasonabl e saf ety concernswhen he posed the
guestion.”*

Although the majority’ s approach is likely the one more consistent with the
Fourth Amendment juri sprudence of the current membership of the U.S. Supreme
Court, Justice Rucker’s concurring opinion is arguably the better-reasoned
approach. It is certainly true that a simple weapon inquiry does not materially
extend the duration of atraffic stop or the nature of the intrusion; however, the
notion that such aninquiry is“justified by police safety concerns’ isnot so clear.
First, Supreme Court authority allows citizens the right to refuse to answer an
officer's questions during a Terry stop.** Moreover, as Justice Rucker aptly
pointed out, “the notion that asking a driver if he has any weapons somehow
advances officer safety is suspect. In reality a driver could in fact be heavily
armed and simply say noto an officer’ sinquiry.”** Indeed, the holding in Lockett
will likely dolittleto further the protection of police officers becausethe average
citizen will likely answer truthfully in the negative and those who are illegally
carrying guns may well be less forthright than Mr. Lockett, who admitted to
having ahandgun in hiscar.®* Finally, by finding the state constitutional claim
waived, the supreme court has left open the possibility of later striking down the
practice under the reasonablenesstest of articlel, section 11.*” However, inlight
of the court’s heavy reliance on officer safety concerns, a state constitutional
challenge would appear unlikely to succeed.

Just a month before deciding Lockett, the supreme court took a slightly
different approach in Wilson v. Sate,* in which it addressed the propriety of
police officers performing pat-down searches of motorists pulled over for traffic
stops before asking them to enter their police vehicle. InWilson, the defendant
was pulled over for speeding, and the officer suspected that he was intoxi cated.

30. Id.

31. Id. at 544 (Rucker, J., concurring).

32. Id.

33. Id. (quoting United Statesv. Holt, 229 F.3d 931, 940 (10th Cir. 2000)).

34. Id. at 545 n.4 (Rucker, J., concurring) (citing Florida v. Royer, 460 U.S. 491, 497-98
(2983)).

35. Id.

36. Seeid. at 541.

37. Seegenerally Brownv. State, 653 N.E.2d 77, 79 (Ind. 1995).

38. 745 N.E.2d 789 (Ind. 2001).
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Notingthat neither thefield sobriety testsnor the portabl e breath test required the
motorist to enter the police vehicle and that the officer did not suspect that the
motorist was armed, the court concluded that the search violated the Fourth
Amendment because“ the pat-down search was not supported by aparticularized
reasonable suspicion that Wilson was armed, and because there was no
reasonably necessary basis for placing Wilson inthe squad car . .. .”*

Wilson is not cited or discussed in Lockett, but the two cases can be easily
reconciled. In Lockett the defendant was not subjected to a Terry frisk and
therefore, in the magjority’ s view, particularized suspicion was not required as it
wasin Wilson.*® Although apat-down searchiscertainly moreintrusivethanthe
mere asking of a question, which is not a search or seizure standing alone, the
maj ority opinionin Lockett doesnot baseitshol ding on thisdistinction but rather
on the more dubious issue of officer safety concerns. It would appear that those
concerns were equal in both cases of suspected drunk driving. Moreover, the
holding in Lockett would appear to suggest that officers cannot routinely ask
motoristsif they have any drugsin their vehicles because such an inquiry would
not be justified on officer safety concerns.

Finally, the supreme court and court of appeal's addressed two other issues
of first impression in the vehicle context. In Mitchell v. Sate,** the supreme
court held that the Indiana Constitution does not prohibit pretextual stops. The
court reasoned that the potential for unreasonable police conduct is most likely
to arise “not in the routine handling of the observed traffic violation, but in the
ensuing police investigatory conduct that may be excessive and unrelated to the
traffic law violation.”** Although it is certainly true that most constitutional
violationswill occur during subsequent investigatory conduct, the court did not
acknowledge that pretextual stops alow officers to observe potentially
incriminatingitemsin plainview and, inlight of Lockett, ask questionsthat could
lead motoriststoincriminate themselves.* It would seemthat thelarger problem
with pretextual stops, if they were deemed unconstitutional, would be the means
by which a defendant could establish that a valid traffic stop was a pretext for
another purpose.** Short of an officer’ sadmission that astop was pretextual, the
proof would seemingly come in the form of a pattern of pretextual stops by a
certain officer, which might be difficult to establish depending on the specificity

39. Id. at 793.

40. Compare Lockett, 747 N.E.2d at 541-43, with Wilson, 745 N.E.2d at 793-94.
Nevertheless, Justice Rucker’s concurring opinion in Lockett draws upon Terry and other U.S.
Supreme Court authority to support hisview that aweapon’ sinquiry should be based on some sort
of particularized (and reasonable) suspicion. See Lockett, 747 N.E.2d at 544-45 (Rucker, J.,
concurring).

41. 745N.E.2d 775, 789 (Ind. 2001).

42. |d. at 787.

43. Seegenerally Wesley MacNeil Oliver, With an Evil Eyeand Unequal Hand: Pretextual
Sops and Doctrinal Remedies to Racial Profiling, 74 TuL. L. Rev. 1409, 1416-22 (2000)
(reviewing the federal constitutional implications of pretextual stops).

44, Seegenerallyid. at 1422-25.
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of police records and the demographics of an officer’s given patrol area.

In Wilkinson v. Sate,* the court of appeals held that a random computer
check of license plate numbers was not a search under the Indiana Constitution.
In that case, the officer ran arandom check on the license plate of atruck parked
in aconvenience storelot and learned that the truck was registered to Wilkinson,
who was a habitual traffic violator. Because the driver of the truck matched the
physical description provided from the license plate check, the officer stopped
the truck as it departed the store lot, and upon confirming the identity of the
driver, arrested him.*® Relying on cases from other states, the court noted that
“[a@ search connotes prying into hidden places to observe items which are
concealed; there is no search attendant to viewing an object which is open to
view.”*" Although it affirmed the conviction that resulted from the random
license plate check, the court nevertheless noted that it shared the defendant’s
concern that this procedure “could lead to pretextual stops’ and in an unusual
display of candor “question[ed] whether random checks of license plates in
convenience store parking lots represent[ed] an efficient use of the limited
resources of law enforcement agencies.”*

2. Execution of Warrantsand Stale Probable Cause.—In Huffinesv. Sate,*
thecourt of appeal saddressed theinterplay of IndianaCode section 35-33-5-7(b),
which requires search warrants to be executed within ten days of issuance, with
the Fourth Amendment and article I, section 11 of the Indiana Constitution.
Adopting the“totality of the circumstances’ approach used by federal courts, the
court held that the State must demonstrate that the warrant was supported by
probable cause at the time of execution.®® Inthat case, eight days|apsed between
the time the warrant, which sought cocaine evidence and was based on asingle
observation and purchase, was issued and executed. Additionally, no criminal
activity wassuspected or corroborated during thistime. Therefore, thecourt held
that the search wasimproper under the Fourth Amendment.®* After considering
Indiana cases of both pre-issuance and pre-execution delay, the court reached the
same conclusion under the state constitution, seemingly applying the same
requirement that probable cause continue to exist at the time of execution.> The
court did not specifically addressthe usual line of inquiry under article |, section
11, i.e., whether the “police behavior was reasonable.” >

Six months after Huffines, the court of appealsin Caudlev. Sate™ addressed
another claim of stal e probable causein acasein which the warrant was executed

45. 743 N.E.2d 1267 (Ind. Ct. App. 2001).

46. I1d. at 1269.

47. 1d. at 1270 (quoting Peoplev. Bland, 390 N.E.2d 65, 67 (Ill. App. Ct. 1979)).
48. Id.

49. 739 N.E.2d 1093 (Ind. Ct. App. 2000).

50. Id. at 1097.

51. Id. at 1097-98.

52. Seeid. at 1098-99.

53. Seegenerally Brownv. State, 653 N.E.2d 77, 79 (Ind. 1995).

54. 749 N.E.2d 616 (Ind. Ct. App. 2001).
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seven hours before the ten-day statutory period would have expired. Assuming
arguendo that the probable cause was stale, the court neverthel ess affirmed the
trial court’s admission of evidence based on the good faith exception to the
exclusionary rule.®® Noting that the search preceded the issuance of the Huffines
opinion by eighteen months, the court found that the detectivewasactingin good
faith in delaying the execution of the warrant for nine days while he waited to
catch the defendant at home.®® The court acknowledged, however, that after
Huffines" aquestion existsabout whether or not apolice officer canin good faith
execute awarrant under circumstances similar to those in Huffines because that
decision should cause an officer to no longer ‘reasonably believe' that such a
warrant would be valid” under the constitutional provisions.®’

On rehearing Caudle argued that federal circuit courts have held that the
good faith exception does not apply to errors in the execution of warrants and
should not have been applied in his case.®® Nevertheless, the court of appeals
affirmed itsearlier opinion, reiterating that the detectivewas permittedtorely on
the ten-day statutory period when executing the warrant “ unless the statute was
‘clearly unconstitutional.””*®*  Although many circuit courts have held that
probable cause must exist at the time of execution of awarrant regardless of a
statutory outer limit, some state courts have held that the execution of awarrant
within the statutory period is per se timely.*® Because execution within the
statutory period was not “clearly unconstitutional” in the absence of any Indiana
authority and conflictingauthority fromother jurisdictions, the court affirmed the
application of the good faith exception and the admission of the evidence seized
during execution of the warrant.®

In light of Huffines and Caudle, one would expect that, in the future, law
enforcement officers will execute warrants as soon as feasible and well before
the ten-day statutory period. If they do not, however, and probable cause has
dissipatedintheinterim, it would appear unlikely that an Indianacourt will allow
them to seek refuge in the good faith exception. The law is now both clear and
simple: the statute sets an outer limit of ten days, but the relevant inquiry is
whether probable cause continues to exist at the time of issuance.

B. Confessions

ThelndianaSupreme Court addressed several challengesto the admissibility
of confessions during the survey period; most of these were resolved in the
State’ sfavor in the trial court and affirmed on appeal by application of existing
precedent and a highly deferential standard of review. Two opinions stand

55. Id. at 620-22.

56. Id. at 622.

57. Id.

58. Caudlev. State, 754 N.E.2d 33, 34 (Ind. Ct. App. 2001).

59. Id. at 35 (quoting lllinoisv. Krull, 480 U.S. 340, 349-50 (1987)).
60. Id.

61. Id. at 36.
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out—one for its holding that significantly clarified the law relating to juvenile
confessions and the other for its refusal to modify or reconsider existing law in
an area where reconsi deration seems appropriate.

In Stewart v. Sate,®* the supreme court addressed the admissibility of a
juvenile’ smurder confessionintheface of awaiver signed by hisbiological non-
custodial father. According to statute, the constitutional rights of an
unemancipated person under eighteen may be waived only “by the child’'s
custodial parent, guardian, custodian, or guardian ad litem” if four conditionsare
met.%® In relatively short order, the court held that Stewart’s biological father
was not a custodial parent.

The undisputed facts were that Stewart was born out of wedlock, no court
order of custody was admitted at trial or otherwise claimed to exist, and Stewart
did not live with his biological father.*® The court considered a number of
statutory provisionsthat did not provide“adirect answer” to theissue, but which
all pointed to the conclusion that the term “custodial parent” applied to “either
aperson who has been adjudicated by a court to have legal custody of the child,
or aparent who actually resides with the unemancipated juvenile.”®® Finaly, the
court rejected the State’ s contention, that because of the biological relationship,
Stewart’s father satisfied the statutory mandate that requires the juvenile’'s
“parent” joininthewaiver: “Thiscontention plainly reads‘ custodial’ out of the
statute. It seems clear that the statute contemplates consultation and waiver by
a person in the close relationship afforded by either formal custody or actua
residence in addition to a biologica or adoptive relationship.”® Because
Stewart’ sfather met neither test, the court held that admission of his confession
was error.’” Moreover, because the State’ s remaining evidence did not directly
place Stewart at the scene of the murder, the court was unwilling to find that the
error was harmless, that is, that it did not affect Stewart’ s substantial rights.®®

Sewart represents an important victory for juvenile defendants by ensuring
the voluntariness of their confessions through arequirement that the parent with
whom they consult is one that is likely to make the consultation a meaningful
one. Henry v. Sate,*® on the other hand, rejects arequirement that could bol ster
the reliability of adult confessions.

In Henry, the defendant confessed to the murder of an antique storeowner
after being told by police that his fingerprints were found at the scene of the

62. 754 N.E.2d 492 (Ind. 2001).

63. Id. at 494 (citing IND. CoDE § 31-32-5-1(2) (1998)).

64. 1d. at 495.

65. Id. at 495 & n.2.

66. 1d. at 496.

67. 1d.

68. 1d.; see also Fleener v. State, 656 N.E.2d 1140, 1141 (Ind. 1995) (discussing harmless
error under Indiana law, which differs from federal constitutional harmless error as explained in
Chapman v. California, 386 U.S. 18 (1967)).

69. 738 N.E.2d 663 (Ind. 2000).
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crime and a person in the store had identified him as the killer.”* However,
“[n]either statement was true”;”* the police had lied to Henry.

Henry challenged the admissibility of hisconfessioninthetrial court, but his
motion to suppresswas denied.”” On appeal he acknowl edged the supreme court
precedent of Light v. Sate,” which had upheld the admissibility of aconfession
following a four-hour interrogation punctuated by police conduct involving
cursing, lying, and smacking the defendant on the arm,™ but urged the court to
revisit the issue and “announce a bright line rule which would render
inadmissible]] a confession obtained solely by deceitful police activity.” "

The court declined the invitation to revisit Light, preferring instead to
continue to review each confession based on the “totality of the circumstances’
test.”® Although the court stated that it “continue[s] to disapprove of deceptive
police interrogation tactics,” it nevertheless upheld the admissibility of Henry's
confession because he was aman of average intelligence; the interrogation was
brief (one hour); he was Mirandized three times; the police made no threats or
promises to him; and he did not ask for an attorney.”” “Balanced against the
officer’s obvious deception, these facts tip the scalesin favor of the conclusion
that Henry’ s statement was not involuntary.”

The court’s reasoning is less than compelling. Had Henry asked for an
attorney or not been Mirandized, his confession would have been inadmissible
as amatter of well-settled federal constitutional law.” What remainsto support
admissibility is Henry's “average intelligence” and the absence of any “threats
or promises.” If policedeceptiontruly “weighsheavily against the voluntariness
of the defendant’s confession,”®° it is difficult to understand why police telling
two separate lies during a short confession should be disregarded to support
admissibility. Asthe court reiterated in Henry, the State must prove beyond a
reasonable doubt that aconfession wasvoluntarily given.® Thisdiffersfromthe
federa constitutional requirement of voluntariness merely by a preponderance
of the evidence.®” If the supreme court is serious about this heightened burden,
one might suspect it to find the scalestipped in favor of inadmissibility in some,
if not most, cases of police deception. Although the court relied on its opinion
in Light, Light does not discuss the “beyond a reasonable doubt” standard and

70. Id. at 664.

71. Id.

72. 1d.

73. 547 N.E.2d 1073 (Ind. 1989).

74. Henry, 738 N.E.2d at 664 (citing Light, 547 N.E.2d at 1079).
75. 1d. (citing Brief of Appellant at 9) (omission in original).

76. Id.

77. 1d. at 665.

78. Id.

79. See, eg., Edwardsv. Arizona, 451 U.S. 477 (1981).

80. Henry, 738 N.E.2d at 665 (citing Heavrin v. State, 675 N.E.2d 1075, 1080 (Ind. 1996)).
81. Id. at 664.

82. Id. at 664 n.1; see also Schumm, supra note 22, at 648-51.
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was decided well before the court had adopted a consistent view on this
hei ghtened requirement.

C. Waiver of the Right to Counsel

In Poynter v. Sate® the supreme court granted transfer to address
inconsistenciesin its prior opinions and those of the court of appeals regarding
the requirements for a valid waiver of the right to counsel before a defendant
elects self-representation. The defendant asserted, and the State agreed, that the
record must reflect that such awaiver is knowing, intelligent, and voluntary.®
However, the court in Poynter set out to define just what that standard meansin
practice.

The court began by acknowledging the importance of theright at issue: “Of
all the rights that an accused person has, the right to be represented by counsel
is by far the most pervasive for it affects his ability to assert any other rights he
may have.”®® To protect thisimportant right, the U.S. Supreme Court has long
held that a defendant who asserts his right to self-representation must be told of
the “dangers and disadvantages of self-representation,”®® although there are no
prescribed “talking points’ that the trial court must includein its advisement.®’
The trial court must make a “considered determination” that the waiver is
voluntary, knowing, and intelligent, a determination that is made “with the
awareness that the law indulges every reasonable presumption against a waiver
of thisfundamental right.”%®

At issue in Poynter was whether a defendant’s conduct in failing to hire
counsel, despite warnings and advisements by thetrial court, constituted avalid
waiver. The court acknowledged that two of its prior cases had reached opposite
results, although the latter case did not overrule or even discussthe former one.®
Seizing the opportunity to clarify this “inconsistent precedent,” the court
considered the general standards from Supreme Court cases but then seemingly
adopted® the more specific approach of the Seventh Circuit, which considers
four factors: “(1) the extent of the court’ sinquiry into the defendant’ s decision,
(2) other evidence in the record that establishes whether the defendant
understood the dangers and disadvantages of self-representation, (3) the
background and experience of the defendant, and (4) the context of the

83. 749 N.E.2d 1122 (Ind. 2001).

84. 1d. at 1123.

85. Id. at 1125-26 (quoting United Statesv. Cronic, 466 U.S. 648, 654 (1984)).

86. Id. at 1126 (quoting Farettav. California, 422 U.S. 806, 835 (1975)).

87. Id.

88. Id. (citing Johnson v. Zerbst, 304 U.S. 458, 464 (1938)).

89. Id. (citing Houston v. State, 553 N.E.2d 117 (Ind. 1990); Fitzgerald v. State, 257 N.E.2d
305 (Ind. 1970)).

90. The court never explicitly adoptsthe test but statesthat it “find[s] this approach hel pful
in analyzing waiver of the Sixth Amendment right to counsel under the facts and circumstances of
waiver by conduct cases.” Id. at 1128.
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defendant’ s decision to proceed pro se.”**

Applying thefactorsto Poynter’ s case, the court noted that thetrial court had
advised him of his trial rights and the procedural outcome of failing to secure
counsel but did not advise him of the “dangers and disadvantages of self-
representation,” a factor that “weighs heavily against finding a knowing and
intelligentwaiver.”** Thedefendant’ sbackground and unknown experiencewith
the criminal justice system pointed in neither direction, and his conduct of
choosing to go to work instead of hiring an attorney did not result in delays or
appear to manipul ate the process.”® Weighing these factors, the court concluded
that the record did not support a finding of a knowing and intelligent waiver.**

Poynter is significant not only because it clarified contradictory precedent
but it also took a seemingly clear path that should be relatively easy to apply in
future cases. Indeed, lessthan three months after Poynter was decided, the court
of appeals applied it in Sayton v. Sate,* a case in which the trial court “made
mention of counsel” at three pretrial hearings but never advised the defendant of
disadvantages of self-representation. Because the other factorsdid not weighin
either direction, the court in Sayton similarly concluded that there had not been
aknowing and intelligent waiver of counsel.*

In both Poynter and Sayton, thetrial court failed to advise the defendant of
the dangers and disadvantages of self-representation, which proved to be the
dispositivefactor infinding the purported waiversof counsel invalid. Therefore,
the lingering question for future casesiswhat form that advisement should take
and whether a cursory advisement will be assailable on appeal .

D. Satute of Limitations

In Wallace v. Sate,”” the supreme court granted transfer to address the
applicability of the statute of limitations in a child molestation case. The
defendant’ s two daughterstestified that he had molested them during a sixteen-
month period beginning in the summer of 1988.°* However, for reasons
undisclosed in therecord, the State did not file charges—four C felony counts of
child molestation—until March of 1998.%° Although at the time of the offense
the applicable statute of limitationsfor a Class C felony wasfiveyears, Wallace
did not aobject to the charges on the basis that the statute of limitations had
expired, but rather proceeded to trial by jury and was convicted of three of the

91. Id. at 1127-28 (quoting United States v. Hoskins, 243 F.3d 407, 410 (7th Cir. 2001)).
92. Id. at 1128.

93. Id.

94. Id.

95. 755 N.E.2d 232, 236 (Ind. Ct. App. 2001).

96. Id. at 237.

97. 753 N.E.2d 568 (Ind. 2001).

98. Id. at 5609.

99. Id.
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counts.*®

Repeating well-established legal precepts, Justice Rucker, writing for the
three-justice majority, observed that the applicable statute of limitationsis*“that
whichwasin effect at the time the prosecution was initiated,”*** and “the statute
to be applied when arriving at a proper criminal penalty is that which was in
effect at the time the crime was committed.” ' Because a“ statute of limitations
might be construed narrowly and in a light most favorable to the accused,” the
court rejected the State’ s argument that the extended statute of limitations from
another subsection of the statute should apply to Wallace' scrimes.’® Reiterating
the primary purpose of the statute of limitation asensuring against the*“inevitable
prejudice and injustice to adefendant that adelay in prosecution creates,” '* the
supreme court reversed Wallace's convictions because the State had not filed
charges within the applicable five-year limitation period.'®®

Justice Boehm, joined by Justice Dickson in dissent, did not disagree with
anythinginthe mgjority’ sopinion, saveitsconclusion. Relyingon IndianaTria
Rule 8(c) and federal precedent, the dissent opined that defendants should be
required to raise astatute of limitations defensein apretrial motion or forfeit the
claim on appea.’® It reasoned that this view was also consistent with policy
considerations: “A crimina defendant, likeacivil defendant, should not be able
to sit on a statute of limitations defense until long after trial is completed. The
result isawaste of taxpayer funds and court time.”**” Moreover, because many
other “more fundamental” constitutional and statutory rights may be waived by
crimina defendants either affirmatively or by failure to assert them, the dissent
found no reason to accord more favorable treatment to a statute of limitations
defense.'*®

Although the dissent’ s view is arguably the better reasoned one, it correctly
recognized its practical limitations. “In this case, affirming the conviction
obviously sets the defendant up for an ineffective assistance of counsel claim,
and the end result of my view may be the same as the mgjority’s.”'* Moreover,
it is questionable whether the dissent’ s approach would actually save judicia
resources. Itisunlikely that competent defense counsel, whorealizesthat raising
a statute of limitations defense in a pretrial motion would lead to immediate
dismissal of the charges, would neverthel ess chooseto proceed to trial to attempt
to secure an acquittal with the knowledge that, should this effort fail, a guilty
verdict would be set aside on appeal when the statute of limitations issue was

100. Id.

101. Id.

102. Id.

103. Id. at 570.

104. Id. (quoting Kifer v. State, 740 N.E.2d 586, 587 (Ind. Ct. App. 2000)).
105. Id. at 570-71.

106. Id. at 571-72 (Boehm, J., dissenting).

107. 1d. at 572 (Boehm, J., dissenting).

108. Id.

109. Id.
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raised. A defendant charged with any crime—most of all child molesting asin
Wallace—would certainly prefer the quickest resolution of the case; lingering
chargesand an eventual trial arelikely to take aserioustoll on the defendant and
his reputation in the community. It is hard to imagine a scenario where failing
to raise the defense would be tactical, but rather, it would seem to be a classic
example of deficient performance, which, when coupled with the obvious
prejudice, constitutes an archetypical case of ineffective assistance.

E. Voluntary Intoxication

In 1996, the U.S. Supreme Court held in Montana v. Egelhoff'* that,
consistent with the Due Process Clause, a state could prohibit a defendant from
offering evidence of voluntary intoxication to negate the requisite mensreaof a
criminal offense. Although the Indiana Supreme Court had struck down a
legidlative attempt to limit the use of voluntary intoxication asadefensein Terry
v. Sate™! in 1984, after Egel hoff the court noted that the Terry doctrine was “ no
longer good law”*? insofar as it was grounded in the federal constitutional
guarantee of due process. Inresponseto Egel hoff, the General Assembly in 1997
enacted Indiana Code section 35-41-2-5, which provides: “Intoxication isnot a
defensein aprosecution for an offense and may not be taken into consideration
in determining the existence of a menta state that is an element of the
offense....”

In Sanchezv. Sate,*** the Indiana Supreme Court granted transfer to address
whether the 1997 statute viol ated various provisions of the Indiana Constitution.
In addressing the claimed violation of articlel, section 12 (the due course of law
provision), the court reiterated that the first sentence of that provision applies
only in the civil context,’* but held that the second sentence, although not
identical with the federal right to due process, included the “basic concepts of
fairness that are frequently identified with ‘due process in the federal
constitution.”**®* However, recognizingthat the General Assembly “redefined the
mens rea element in Indiana to render irrelevant” evidence of voluntary
intoxication, the court found no due course of law violation.**” The court also
held that the statute did not violate article I, section 13 because that provision
“does not require that any specific claim of a defense be recognized by Indiana
law,” and “[i]f the substantive law rendersthe evidenceirrelevant . . . thereisno

110. 518 U.S. 37 (1996).

111. 465 N.E.2d 1085 (Ind. 1984).

112. Statev. Van Cleave, 674 N.E.2d 1293, 1302 n.15 (Ind. 1996).

113. IND. CoDE § 35-41-2-5 (1998).

114. 749 N.E.2d 509 (Ind. 2001).

115. Id. at 514.

116. Id. at 515. The second sentence provides. “Justice shall be administered freely and
without purchase; completely, and without denial; speedily, and without delay.” IND. CONST. art.
1,812

117. Sanchez, 749 N.E.2d at 515.
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right under Articlel, Section 13 to present it.”**® In addition, the court found no
violation of thejury’ sright to determine the law and factsunder article|, section
19 because “[t]he voluntary intoxication instruction does not unconstitutionally
compel the jury to make a finding of intent.”*** Finally, the court found no
violation of the equal privileges and immunities clause of article I, section 23
because the statute makes distinctions that are rationally related to legislative
goals and a permissible balancing of the competing interests involved.'*

Justice Sullivan, joined by Justice Rucker, concurredin the result, reasoning
that the “principles underlying Terry remain sufficiently viable that we must
adhereto this well-settled precedent,” but neverthel ess reached the same result
because the erroneous refusal of the intoxication instruction was harmless
beyond a reasonable doubt.***

F. Jury Instructions on Flight from Crime Scene

Sorting though a decade of wishy-washy pronouncements on flight
instructions, the supreme court in Dill v. Sate'® finally resolved long-standing
confusion by holding that it is per se erroneous for trial courts to give an
instruction that “flight and other actions calculated to hide a crime, though not
proof of guilt, are evidence of consciousness of guilt and are circumstances
which may be considered by [the jury] along with other evidence.”'*

The confusion began with Bellmore v. Sate,** in which the supreme court
found that the standard flight instruction did not violate the defendant’ sright to
due process. However, the court recommended against future use of the
instruction without articulating the reasonsfor its recommendation or otherwise
providing guidancefor alternativeinstructions.'” Post-Bellmore casesfound no
error in the giving of flight instructions but repeated the cautionary warning
against such instructions.*”® “Since Bellmore, we have repeatedly noted this
recommendation [for disuse] but have not actually applied it to find error.”**’

In Dill, the defendant objected to the instruction on several grounds,
including the recommendation from Bellmore and its progeny, as well as its
engendering of confusion and focusing of excessive attention on evidence of
flight.*?® “Implementing[its] directivein Bellmore,” the Dill court found that the
trial court erred in giving the flight instruction because it was confusing; it

118. Id. at 520-21.

119. Id. at 521.

120. Id. at 522.

121. Id. at 527 (Sullivan, J., concurring) (emphasisin original).
122. 741 N.E.2d 1230 (Ind. 2001).
123. Id. at 1231.

124. 602 N.E.2d 111 (Ind. 1992).
125. Dill, 741 N.E.2d at 1231.
126. Id. at 1231-32.

127. 1d. at 1231.

128. Id. at 1232.
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unnecessarily emphasi zed certain evidence; and it had great potential to mislead
the jury.’® Nevertheless, because the conviction was clearly sustained by the
evidence and the jury could not properly have found otherwise, the court found
the erroneous instruction to be harmless error.'*

Chief Justice Shepard dissented, reasoning that putting flight instructionson
“the extremely short list” of completely prohibited instructions runs counter to
Indiana’ s trial practice, which includes “scores of instructions about particular
aspects of various causes of action, given regularly by trial judges and regularly
approved on appeal.”*** In addition, the dissent made clear that the majority’s
new rule was a minority view, citing numerous state supreme court and federal
circuit court opinions that have upheld properly worded flight instructions
supported by sufficient evidence.** Chief Justice Shepard concluded hisdissent
by noting that in the future he “would not be surprised to see defense counsel
now begin to tender their own instructions on flight as a way to safeguard their
clients against the possi bility that the prosecutor might oversell the matter during
final argument.”**

The majority’s opinion in Dill, athough likely foreclosing the State from
tendering or trial courts from giving flight instructions in the future, seems to
give the green light to the State admitting evidence of flight at trial and arguing
its significance in closing argument.™®* Without an instruction that places this
evidencein some perspective, it seemsentirely possiblethat ajury of laypersons
untrained in the law will attach greater weight to the defendant’s flight than it
would if a proper, carefully-worded instruction had been given. Thus, as the
dissent noted, defense counsel likely will want to craft an instruction that limits
the significance of flight evidence in those cases where the trial court deems it
admissible. Trial judgeswould seemingly be willing to give such an instruction
when supported by the evidence, in part, because if tendered by the defendant,
it would foreclose any claim of error on appeal. Refusing such an instruction,
however, could present a viable issue for appeal, especidly if the defendant
could show that the prosecutor was overzealous in arguing the significance of
flight in closing argument or that the evidence of flight admitted at trial was not
relevant—issues that are likely to be fleshed out in future cases, the sorting out
of which “should prove challenging.”**®

G. Limitson Retrials After Hung Juries
In Svelsv. Sate,*® the supreme court addressed limitations on retrial s after

129. Id.

130. Id. at 1233.

131. Id. at 1234 (Shepard, C.J., dissenting).
132. Id. at 1234-35 (Shepard, C.J., dissenting).
133. Id. at 1235 (Shepard, C.J.,, dissenting).
134. Seeid. at 1232.

135. Id. at 1235 (Shepard, C.J., dissenting).
136. 741 N.E.2d 1197 (Ind. 2001).
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repeated hung juries. In that case, the defendant was charged with murder,
felony murder, and robbery. Hewas acquitted of the felony murder and robbery
chargesin hisfirst trial, but the jury could not reach a unanimous verdict on the
murder charge.**” A second trial also resulted in a mistrial due to a hung jury,
and the defendant then filed a motion to dismiss, alleging that the multiple
prosecutions violated his right to due process.™*® The trial court agreed with
Sivels that it had the inherent authority to dismiss the case on this basis, but
denied the motion on its merits.**

On direct appeal the supreme court agreed that the trial court possessed this
authority to dismiss the case. After reviewing cases from severa other
jurisdictions, thecourt noted that “[w] hiledifferent juri sdictionsrefer to different
sources of the trial court’s authority to dismiss after multiple mistrials, the
majority of the appellate courts rely on precepts of fundamental fairness and
notions of fair play and substantial justice.”**°

The supreme court proceeded to adopt guidelines for future use when trial
courts are confronted with such a challenge. These include:

(1) the seriousness and circumstances of the charged offense; (2) the
extent of harm resulting from the offense; (3) the evidence of guilt and
itsadmissibility at trial; (4) thelikelihood of new or additional evidence
attrial orretrial; (5) the defendant’ shistory, character, and condition; (6)
the length of any pretrial incarceration or any incarceration for related
or similar offenses; (7) the purpose and effect of imposing a sentence
authorized by the offense; (8) the impact of dismissal on public
confidence in the judicia system or on the safety and welfare of the
community in the event the defendant is guilty; (9) the existence of any
misconduct by law enforcement personnel intheinvestigation, arrest, or
prosecution of the defendant; (10) the existence of any prejudice to
defendant as the result of passage of time; (11) the attitude of the
complainant or victim with respect to dismissal of the case; and (12) any
other relevant fact indi cating that judgment of convictionwould serveno
useful purpose.**

In addition, the court should consider “the number of prior mistrials and the
outcome of the juries deliberations, as known” and “the trial court’s own
evaluation of the relative strength of each party’s case . . . .”*** The court
declined to adopt a categorica rule limiting retrials to a specific number but
instead held that trial courtsarein the best position to weigh the relevant factors
and that abuse of discretionisthe appropriate standard for appellatereview of the

137. Id. at 1198-99. Severa months earlier, ajury was selected and dismissed (before being
sworn) because of a continuance. Id. at 1198.

138. Id.

139. Id. at 1202.

140. Id. at 1201.

141. Id. (quoting State v. Sauve, 666 A.2d 1164, 1168 (Vt. 1995) (citations omitted)).

142. Id. (quoting State v. Abbati, 493 A.2d 513, 521-22 (N.J. 1985)).
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trial court’s decision.*?

In reviewing the relevant factorsin Svels, the supreme court noted that the
charged offenseinvolved the beating and shooting of an unarmed man during the
commission of arobbery.** Thefirsttwotrialsendedinjuriesthat voted 7-5and
9-3in favor of acquittal, and the defendant had been incarcerated without bond
for two and a half years."** Perhaps most significantly, however, the trial court
had indicated its own evaluation of the strength of the State’ s case and its belief
that Sivelshad committed the charged offense.'*® Based onthese considerations,
the supreme court found no abuse of discretion in alowing the State to retry its
case for athird time.*’

Although afifteen-factor test may appear at first blush to be inadvisable, the
test adopted by the supreme court in Svelswill likely be easily applied in future
cases because, althoughit includesall therelevant considerations, generally only
few will apply in a given case. More importantly, the supreme court properly
gives the authority to dismiss charges to the trial court, whose time and docket
is at the mercy of the State’ s repeated retrialsin such cases. If repeated retrials
result in hung juries and the trial court finds the State’'s evidence less than
compelling, one would expect most trial judges to exercise the authority to
dismissacase. However, if thetrial court declinesto do so, theissueisnow one
that can be easily and meaningfully raised and reviewed on appeal .

H. Appellate Review of Sentences

Thisyear’ ssurvey concludes, asdid last year's, with areview of the morass
of appellate sentence review. As predicted, the constitutional amendment that
eliminated the mandatory jurisdiction of the supreme court in al but death
penalty and life without parole cases'*® has, when combined with the court of
appeals new membership, led to the court of appeals’ newfound role as the
primary arbiter of appellate sentence review.*°

Although several court of appeal s opinionsduring the survey period reduced
sentences as being manifestly unreasonable, the supreme court’s newly-
discretionary docket not surprisingly led to only two sentence reductions: one
on direct appeal and one on transfer. On direct appeal, the supreme court, in
Winn v. Sate,"* took the unusual action of finding that a thirty-year habitual
offender enhancement added to a fifty-year sentence for rape was manifestly

143. Id. at 1202.

144. 1d.

145. Id.

146. Id.

147. 1d.

148. The constitutional amendment limited mandatory jurisdiction to death penalty cases but
the supreme court retained jurisdiction for life without parole cases by rule. See IND. APPELLATE
RULE 4(A)(1)(a).

149. Schumm, supra note 22, at 669.

150. 748 N.E.2d 352, 360 (Ind. 2001).
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unreasonable. Winn isunusual because the defendant did not challenge, and the
court did not evaluate, the aggr egate sentence as being manifestly unreasonable,
as in most previous cases addressing such claims. Rather, the defendant
requested that the habitual offender enhancement be attached to a crime other
than the rape count and that his enhancement therefore be reduced from thirty to
ten years because the two prior felony convictions that formed the basis for the
enhancement were non-violent Class D felonies."* In addressing thisclaim, the
court summarized the relevant factors of the nature of the offense (the defendant
confronted the victim with a deadly weapon, struck her, threatened her, and
required her to submit to more than one sexua act) and the character of the
offender (an Operation Desert Storm veteran with anon-violent criminal history
of misdemeanor or D felony offenses).*** Inlight of these considerationsand the
trial court’ simposition of the maximum sentences for rape and criminal deviate
conduct, the court concluded that imposi ng the maximum habitual enhancement
by attaching it to the rape conviction was manifestly unreasonable and therefore
ordered that the enhancement be reduced to ten years and attached to one of the
class B or C felony counts, thereby reducing the aggregate sentence by twenty
years'lss

In Walker v. Sate,™** the supreme court granted transfer to address a claim
that the “aggregate sentence” of eighty years for two counts of A felony child
molesting wasmanifestly unreasonable.'** The court began by tracingtheorigins
of article VI, section 4 of the Indiana Constitution, noting that the framers “ had
in mind the sort of sentencing revision conducted by the Court of Criminal
Appealsin England.”**® In England, the appellate court

shall, if they think a different sentence should have been passed, quash
the sentence passed at trial, and pass such other sentence warranted in
law by the verdict (whether more or less severe) in substitution therefore
as they think ought to have been passed, and in any other case shall
dismiss the appeal .**’

Despitehavingitsoriginsinsuch aliberal standard, Indianaappellate courtshave
exercised their responsibility “with great restraint, recognizing the specia
expertise of the trial bench in making sentencing decisions.”**® Although the
deferential standard of review “meansthat trial court decisionswill be affirmed
on the great magjority of occasions,” the appellate courts should revise sentences
when they are “manifestly unreasonable in light of the nature of the offense and

151. Id.

152. 1d. at 361.

153. Id.

154, 747 N.E.2d 536 (Ind. 2001).

155. Id. at 538.

156. Id. at 537-38.

157. 1d. at 538 (quoting Criminal Appeal Act, 1907, 7 Edw. 7, ch. 23 § 4(3) (Eng.)).
158. Id.



1366 INDIANA LAW REVIEW [Vol. 35:1347

the character of the offender.”**®

In applying the standard to Walker’s case, the supreme court noted that
although he did not have a history of criminal behavior, he had molested the
same child twice without physical injury, was on probation, and had fled the
jurisdiction.® Weighing these considerations the court found that “thisis some
distance from being aworst offense or the most cul pable offender” and ordered
Walker’ s two forty-year sentences to be served concurrently.**

Following Walker or other precedent, the court of appeal sreduced sentences
as being manifestly unreasonable in five cases during the survey period.'®?
Relying heavily on Walker, the court of appealsin Perry v. Sate'®® held that
consecutivesentencesfor dealing and conspiracy to deal cocaineweremanifestly
unreasonable because Perry’s prior felony convictions were used as the
aggravating circumstance to justify consecutive sentences and formed the basis
of the habitual offender charge.*®* Accordingly, the case was remanded for the
imposition of concurrent sentences.*® In asimilar vein, in Smmons v. Sate'*®
the court ordered areduction of the defendant’ s maxi mum fifty-year sentencefor
Class A felony child molesting to forty years because the defendant’s “ criminal
history was not lengthy, did not demonstrate a tendency toward violence or a
propensity to commit sexual acts, and was the only proper aggravating factor
considered by thetrial court . .. .”**’

In Love v. State,'®® the court of appeals reduced the defendant’s maximum
sentence of fifty years for possession with intent to deliver cocaine to the
presumptiveterm of thirty years. The court based its decision onthe defendant’s
lack of a violent criminal history and his youthful age of nineteen: “In
sentencing Love to fifty years' imprisonment, the trial court has effectively
determined that Love is beyond rehabilitation at age nineteen.”**°

In contrast, in Peckinpaugh v. Sate'” the court reduced a sentence for

159. Id.

160. Id.

161. Id.

162. This number does not include Mann v. State, 742 N.E.2d 1025 (Ind. Ct. App.), trans.
denied, 753 N.E.2d 13 (Ind. 2001), cited in Walker as an example of a sentence properly reduced
asmanifestly unreasonable. Although Judge Baker noted in hisdissent that hewould havereduced
the sentence under the manifestly unreasonable doctrine, id. at 1028-29 (Baker, J., dissenting), the
majority relied on procedural sentencing doctrine in remanding “to the sentencing court with
instructions to impose the forty-five year sentence it deemed appropriate after identifying and
balancing the aggravating and mitigating circumstances.” Id. at 1028.

163. 751 N.E.2d 306 (Ind. Ct. App. 2001).

164. Id. at 311.

165. Id.

166. 746 N.E.2d 81 (Ind. Ct. App.), trans. denied, 761 N.E.2d (Ind. 2001).

167. Id. at 93.

168. 741 N.E.2d 789 (Ind. Ct. App. 2001).

169. Id. at 795.

170. 743 N.E.2d 1238 (Ind. Ct. App. 2001).
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burglary from the maximum of twenty years to the presumptive sentence of ten
because of the nature of the offense. The court found the crime not to be a
“particularly egregious example” of burglary and noted that no injury was
attempted against the occupant and no damage was caused to the dwelling.'™
The court, however, upheld the maximum sentence of eight years for stalking
because it was based on repeated harassment in the face of several warnings by
law enforcement.'” The court also affirmed the decision to order the sentences
served consecutively because of the defendant’s need for an extended
incarceration in apenal facility.*”

Finaly, in Biehl v. Sate'” the court of appeals broke new ground in finding
a presumptive sentence to be manifestly unreasonable. Biehl, unlike the
previoudy-discussed cases, presented both amitigated nature of the offense and
asympathetic character of the offender. Asto the nature of the offense, the court
noted that the victims had to some extent sought out the defendant when they
entered the barn where hewasliving, threw bricksand boards at him, and refused
to leave when asked.” Asto the character of the offender, the court noted that
the defendant, who was thirty-five years old, had no crimina history and had
been suffering from alongstanding and severe mental illness.*”® Weighing these
considerations, the court found that the presumptive sentence of thirty yearsfor
voluntary manslaughter was manifestly unreasonable and ordered the sentence
to be reduced to the minimum of twenty years.'”” Not only did the supreme court
deny the State’ spetition for transfer in Biehl; it al so cited the case with approval
several months later in Walker.*"®

Although substantive sentence review in Indiana continues to challenge the
appellate courts in large part because the unique nature of sentencing decisions
which defy easy quantification, these opinions suggest a recognition of the
important goal of consistency that has not been aconstant featurein prior years.
As highlighted in many of these opinions, the appellate courts seem especialy
concerned by consecutive sentences and appear more inclined to reduce a
sentence when a defendant is given enhanced sentences for more than one
offense and ordered to serve the counts consecutively, asin Walker and Perry.
The Winn opinion also suggests that the same principle may begin to be applied
to habitual offender cases; although the habitual offender enhancement isnot a
separate charge, it nevertheless represents the same sort of “piling on” as in
consecutive sentencing cases. Winn al so suggests somewhat of adeparturefrom
the usua considerations by looking at the predicate offenses that formed the
basis of the habitual offender charge instead of the aggregate sentence.

171. Id. at 1243.

172. Id. at 1243-44.

173. Id. at 1244.

174. 738 N.E.2d 337 (Ind. Ct. App. 2000), trans. denied, 753 N.E.2d 3 (Ind. 2001).
175. Id. at 339.

176. 1d. at 339-40.

177. 1d. at 341.

178. See Walker v. State, 747 N.E.2d 536, 538 (Ind. 2001).
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Beyond these limitations, the remaining cases suggest agreater appreciation
and depth of review for the relevant calculus of the “ nature of the offense” and
“character of the offender.” In Peckinpaugh the court considered the specifics
of the burglary offense and found that it did not call for a sentence beyond the
presumptive. However, analysis of “nature of the offense” represents only half
of the equation, and most cases haveturnedin larger part on the“ character of the
offender.” The most salient attributes, as evidenced by the cases decided during
the survey period, appear to be a lack of or minima crimina history, a
defendant’ s youthful age, and long-standing mental illness.

Biehl is perhaps the most significant of these opinions because it represents
the first successful challenge to a presumptive sentence. Previously, most
successful challenges have been to sentences at or near the maximum and have
led to reductions to the presumptive sentence (or above). The court of appeals
opinion in Biehl, and the supreme court’s later approval of it, makes clear that
any sentence may be successfully challenged under the manifestly unreasonable
doctrine. Although many, if not most, challenges to the presumptive sentence
will likely prove unfruitful, a particularly mitigated nature of the offense or
sympathetic character of the offender could lead to a reduction. However,
reduction to the minimum sentence asin Biehl would appear unlikely unlessboth
factors are particularly strong.

In short, both the supreme court and court of appeals issued opinions that
have begun to shape a landscape for consistency in substantive sentencing
challenges. Many of the court of appeals opinions relied heavily on and
reconciled themsel veswith existing authority. Althoughthesedecisionshavenot
taken the form of explicit sentencing principles, these recent cases represent a
useful and large step in the direction of consistency in sentencing.
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