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Inthissurvey period, October 1, 2001, through September 30, 2002, the state
appellate and federal courts tackled a number of discrete issues regarding
property law. This Article examines those cases which clarified an existing rule
or applied the principles of the common or statutory law to anew situation. The
first four sections of this Article correspond with four thematic divisions of
property law: (1) relationships between private parties; (2) the creation and
enforcement of property interests; (3) land use law; and (4) developmentsin the
common law of property. These sections abstract and analyze ahandful of cases
which either depart from or clarify existing property law in a significant way.
Thefifth section describestwo significant revisionsto the Indiana Code madein
the 2002 session of the Indiana General Assembly: the recodification of Title 32
and the Landlord/Tenant Act of 2002. The sixth and final section contains brief
summaries of a number of other cases handed down during the survey period
which may be of interest to practitioners.

|. RELATIONSHIPS BETWEEN PRIVATE PARTIES

One of the most important practical aspects of property law concerns the
rules governing relationships between private parties with respect to real
property. The principal relationships which arise are: (1) abuyer and seller of
property; (2) alandlord and tenant; (3) a holder of alien on property and the
owner of the property; and (4) holders of competing liens on property. Of
course, the contracts that the parties enter into govern the bulk of their
relationship, but therul esthat govern how those contractsareto be construed and
enforced become as much apart of the contract asthe words with which they are
written.

A. Buyersand Sellers

Buyers and sellers of property typically are most concerned about the
practical terms of their transaction—what is to be included with the property,
what the price will be, when closing will occur—and that their contracts are
carefully prepared with thoseissuesin mind. Unfortunately, the buyer and seller
do not typically spend alot of time thrashing out what will happen if one of them
failsto live up to hisor her part of the bargain. These issues are usually left to
the form of contract used and virtually dismissed as “boilerplate.”

The Indiana Court of Appeals recently had occasion to address the damages
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provision of one of these standard forms of contract in Rogersv. Lockard.! In
that case, the Rogerses recovered a judgment in an unrelated matter for $2.6
million and decided to use those funds to buy a new house. They entered an
agreement with the L ockards to acquire ahome in Plainfield, Indiana, and paid
an earnest money deposit to the Lockards under the agreement.? As fate would
have it, an appeal in the unrelated matter delayed the payment of the judgment
and the Rogerses were not abl e to close upon the property at the time required.

After one extension of the closing date, the Rogerses still did not have their
money and could not close. The L ockardsterminated the agreement, retained the
earnest money and eventual ly sold the hometo another buyer somemonthslater.®
Beforethat sal e, however, the L ockardsfiled suit against the Rogersesfor breach
of contract and eventually obtained a judgment against them for: (1) the
retention of the earnest money deposit, (2) thedifference betweentheactual sales
price of the home and the price at which the Rogerses had agreed to buy it under
the agreement, and (3) consequentia damages. The Rogerses appeal ed.*

The court of appeas expressed concern over the following contractual
provision: “If this offer is accepted and the buyer fails or refuses to close the
transaction, without legal cause, the earnest money shall beforfeited by the buyer
to sdller as liquidated damages, and seller may pursue any other legal and
equitable remedies.”® The court noted that liquidated damages clauses are
generally enforceable where damages are difficult to ascertain or determine and
that the use of the phrase “liquidated damages’ generally connotes a limitation
on the recovery of anon-breaching party in the event the contract is breached.®
Accordingly, theinclusion of the phrase “seller may pursue any other legal and
equitable remedies’ in the provision created an ambiguity which must be
resolved by resort to the parties’ intentionswhen entering into the contract. The
court noted that such an inconsistency would cause the damages not to be “truly
liquidated, but a forfeiture or penalty,”” which is not favored in the law and is
unenforceable.

The court relied on two factorsin determining that the provision would not
be enforced as atrue liquidated damages clause. First, the contract specifically
permitted the seller to pursue other remedies® Thus, notwithstanding that the
parties used the phrase “liquidated damages’ which would imply alimitation of
damages, theinclusion of additional remediesand damagesavail abletotheseller

1. 767 N.E.2d 982 (Ind. Ct. App. 2002).

2. Theinitial offer called for an earnest money deposit of $1000. The L ockards submitted
acounter offer in which the earnest money deposit wasto beincreased to $5000. Thiscounteroffer
was accepted, but no additional earnest money was ever deposited. 1d. at 984-85, 993 n.12.

3. Id. at 984-85.

4. 1d. at 986.

5. 1d. at 989 (emphasis added by the court). This language is in the approved form of
purchase agreement of the Indiana Association of Realtors and is in use throughout the State of
Indiana. Id. at 990 n.8.

6. Id. at 990.

7. 1d.

8. Id. at 992.
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entirely negatesthisimplication. Inso holding, the court brushed asidelanguage
in the earlier Indiana Court of Appeals case of Beck v. Mason,® which provided
that parties to a contract may “stipulate that ligquidated damages are
supplementary to therights and remedi es of the non-breaching party”*° by noting
that in such a case the damages are not truly liquidated.” The Beck court
apparently did not consider the two provisions to be as antagonistic to one
another as the court has found in Rogers.

Thesecond factor cited by the Rogerscourt isthat damagesfor breach of real
estate contracts are not in general particularly difficult to ascertain.'? Because
such damages are not difficult to ascertain, construing the contract to providefor
liquidated damages would be inappropriate. The court went on to find that “the
Lockards seemed able to adequately ascertain their actual damages.”*® This
statement is undoubtedly true; however, the Lockards had the advantage of
guantifying their damages after the fact. By the time the judgment was entered,
the Lockards had already found another buyer for their home and had closed on
that sale.* All damages they were going to incur had already occurred. It was
a simple thing to then add them up. The difficulty in ascertaining damages
should be viewed from the perspective of thetwo parties at the time they entered
into the contract. At thistime, if the seller were to consider the potential of a
breach of the contract by the buyer, the seller would not know how much another
buyer would pay for the property, how long the property would sit on the market
pending such other sale, whether the seller would have been required to vacate
the house at the time of the breach and incur expense for alternative housing or
storage, and so on. From that standpoint, damages are anything but certain and
are quite difficult to ascertain, asin any other contract.

Nevertheless, the decision in Rogers is sound. The phrase “liquidated
damages’ seemsto havelost some of its meaning through inaccurate usagein the
residential real estate industry. Rogers certainly should cause the industry to
correct this ambiguity in the forms utilized in many residential real estate
transactions throughout the state. What remains to be seen is how the industry
will respond to this case. One might suspect that the forms will be revised by
deleting the phrase“ liquidated damages’ and stating that the deposit may be paid
over to and retained by the seller in the event of a breach as an advance on
damages the seller has or will incur, with the seller retaining all rights to seek
recovery under its other remedies at law and in equity. Meanwhile, purchasers
should try to negotiate the true liquidated damages concept into every contract
they sign. Unfortunately, Rogers may cause purchasers to lose this bargaining
alternative because of the supposed ease with which damagesfor abreach of this
type of contract may be determined. To restrict the ability of contracting parties
to agree upon true liqui dated damages merely because the subject matter of their

9. 580 N.E.2d 290 (Ind. Ct. App. 1991).
10. 1d. at 294.
11. Rogers, 767 N.E. 2d at 992 n.10.
12. 1d. at 992-93.
13. 1d. at 993.
14. Id. at 985.
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contract isrea property does not seem to be sound policy.

The United States Court of Appealsfor the Seventh Circuit weighedinon a
contract interpretation matter in Allenv. Cedar Real Estate Group.™ Inthiscase,
Mr. Allen desired to purchase some property in Lake County, Indiana, from
Cedar Red Estate Group. Allen submitted his offer to purchase the property on
a standard pre-printed form with a separate page entitled “FURTHER
CONDITIONS” which stated, in part, that the offer to purchase was subject to
certain matters, one of which was Allen’'s review of particular environmental
matters.*®

During Allen’s investigation of the property, it was discovered that some
environmental contaminationwaslikely present. Allen responded by requesting
that Cedar contribute to the remediation of the environmental defects. The
parties corresponded for afew months regarding the issues but never cameto an
agreement. Meanwhile, Cedar solicited other offers to buy the property and
eventually gave Allen written notice that the agreement had been terminated.*’
Allen sued Cedar for specific performance of the agreement. The district court
granted summary judgment to Cedar, holding that Allen’s satisfaction with the
environmental condition of the property was a condition precedent to the
agreement and, sincethe condition was never met, no contract between Allenand
Cedar had been formed.*®

The court of appeal s agreed with the district court. The effect of acondition
precedent to a contract is “either a condition . . . must be satisfied before an
agreement becomes abinding contract or acondition . . . must be fulfilled before
the duty to perform an already existing contract arises.”*® The court found that
the unmistakable intent of the parties was that Allen’s satisfaction with the
environmental condition of the property was a condition precedent to the
formation of the contract.”

Thecourt cited two factorsin making that determination. First, thelanguage
a issue was contained on the separate page entitted “FURTHER
CONDITIONS.” Second, the language was preceded by the phrase “this offer
to purchase is subject to Purchaser’s approval of the following.”* The court
found it vitally important that Allen’ s choice of language indicated the offer was
subject to Allen's approval, rather than the agreement of the parties.
Accordingly, the only reasonable interpretation of Allen’s language regarding
approval of the environmental condition of the property was that it was a
condition precedent to theformation of the contract.”* Becausethe conditionwas
never satisfied, no contract ever became effective between the two parties.

Allen also argued that he effectively waived the condition during the course

15. 236 F.3d 374 (7th Cir. 2001).

16. Id. at 377-78.

17. Id. at 378-80.

18. Id. at 380.

19. Id. at 381 (citing Dvorak v. Christ, 692 N.E.2d 920, 924 (Ind. Ct. App. 1998)).
20. Id.

21. Id. (emphasisin original).

22. Id. at 382.
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of the parties’ negotiations after theinitial report indicated some environmental
problems. The court noted that a party in whose favor a condition runs may
waive acondition and that such waiver may be made by express communication
or by conduct.?® Cedar, however, failed to present evidence that Allen expressly
waived the condition. In addition, nothing he did suggested that he was willing
to buy the property notwithstanding the environmental problems which were
brought to his attention.”* Allen, having chosen to express the condition as he
had, and not having ever backed off from that choice, “now must accept the
consequences of hisdecision.”*

Thelndiana Supreme Court discussed the effect of acondition precedent and
the waiver thereof in Harrison v. Thomas.?® Perhaps the most significant aspect
of thiscaseisthat it vacated adecision of the court of appeal s°” which contained
an analysis of the waiver of acondition precedent. The supreme court disagreed
with that analysis.”®

Thefacts of the case were not in dispute. Harrison sought to build afacility
for the Social Security Administration in Richmond, Indiana. He and the
Thomases entered into a purchase agreement whereby Harrison would purchase
apiece of property owned by the Thomases. Three provisions of the purchase
agreement were at issue in the case: (1) Harrison's obligation to purchase the
property was contingent upon hisability to purchase anearby vacant lot; (2) time
was of the essence of the agreement; and (3) closing was to occur on July 30,
1998, or within fifteen days after tenant approval, whichever was later.?

The July 30 deadline passed, and Harrison did not close. In fact, it was not
until September 11, 1998, that Harrison made any attempt to close the property.
On that date, Harrison’s broker contacted the Thomases to notify them that
Harrison desired to close. The Thomases informed the broker that they were no
longer interested in selling the property to Harrison.* Harrison brought suit for
specific performance and the Thomases counterclaimed for damages due to
Harrison’s breach of the purchase agreement. Thetrial court entered judgment
for the Thomases and Harrison appealed. The court of appeal s affirmed thetrial
court, and the supreme court accepted transfer.

The supreme court rested its affirmation of the trial court on the theory that
Harrison did not attempt to close the transaction within areasonabletime.® The
contract failed to include a “drop dead” date by which the closing must have

23. Id. at 383 (citing Salcedov. Toepp, 696 N.E.2d 426, 435 (Ind. Ct. App. 1998) and Parrish
v. Terre Haute Sav. Bank, 431 N.E.2d 132, 135 (Ind. Ct. App. 1982)).

24. 1d.

25. 1d.

26. 761 N.E.2d 816 (Ind. 2002).

27. Harrison v. Thomas, 744 N.E.2d 977 (Ind. Ct. App. 2001) (Harrison I), vacated, 761
N.E.2d 816 (Ind. 2002) (Harrison I1).

28. Harrison |1, 761 N.E.2d at 819.

29. Id. at 818.

30. Id.

31. Id.

32. 1d. at 819.
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occurred. It merely stated that closing was to occur on July 30, 1998, or within
fifteen days after tenant approval, whichever was later. The Thomases argued
that the contract could not be construed to permit a closing after July 30, 1998,
as it would create an indefinite time to close®®* The court discounted that
argument and held that when the parties to a contract fail to set a time for
performance, the “law implies a reasonable time.”** The judgment of the trial
court was affirmed because the evidence was sufficient to support afinding that
Harrison unreasonably delayed the closing and, therefore, breached the
contract.*

Having disposed of the matter, the court went on to discuss the principles
upon which the court of appeals affirmed the trial court in order to express its
disagreement with the lower court’s reasoning. The decision of the court of
appeal sturns ontwo conditionsin the contract: (1) that Harrison be ableto close
upon a nearby vacant lot, which was a condition precedent, and (2) that the
closing occur by thelater of July 30, 1998, or fifteen days after tenant’ sapproval,
which was a condition subsequent.®® The court of appeals held that because the
condition precedent was solely for Harrison’ s benefit, only Harrison could have
waived the condition. The court, principally relying on Dvorak v. Christ,*” held
that any waiver of acondition precedent must beinwriting.* Therefore, because
Harrison did not notify the Thomases of hiswaiver of the condition by the time
for performance, July 30, 1998,* the condition was not waived and the contract
“became legally defunct”* after July 30, 1998.

The supreme court found that the court of appeals’ “rigid requirement that
every waiver of a condition precedent must be expressly made”** was not a
correct statement of the law. Instead, conditions precedent may be waived by a
party’sconduct. Inthiscase, Harrison owned afifty percent interest in an entity
that had actually acquired title to the nearby vacant lot.*> The supreme court
found that the purchase of thelot by that entity was* substantial compliancewith
the condition”“® and no waiver was necessary. Evenif that were not the case, the
court noted that Harrison's agent’s communication with the Thomases that
Harrison was ready to close the transaction would have sufficed for the

33. Id. at 818.

34. 1d. at 819.

35. Id.

36. Harrison |, 744 N.E.2d at 983.

37. 692 N.E.2d 920 (Ind. Ct. App. 1998).

38. Harrison |, 744 N.E.2d at 983.

39. Thecourt of appealsfound, rather summarily, that because Harrison did not have tenant
approval by July 30, 1998, the fifteen-day “extension” of the closing date did not apply. 1d. at 982.
Thecourt did not cite any provision of the contract requiring the tenant approval bereceived by this
or any other date.

40. 1d. at 983.

41. Harrison Il, 761 N.E.2d at 820.

42. 1d. at 819.

43. 1d. at 820.
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communi cation of the waiver the court of appeal swas seeking.** At any rate, the
supreme court clarified that communication of the waiver of a condition
precedent in areal estate purchase contract is not necessary, but such awaiver
may occur in a number of ways, including the conduct of a party.

In an apparent case of first impression in Kashman v. Haas,*® the court of
appeal sdetermined the extent of liability aseller of residential property may face
in connection with the delivery to the buyer of a statutorily required disclosure
form. In this case, the sellers owned and resided in property in Crawfordsville,
Indiana, inwhich, asit turns out, sometermitesalso resided. In 1990, the sellers
discoveredtheir fellow residentsand called Terminex International to evict them.
Terminex treated the house, but in 1994, the sellers discovered termite damage.
Terminex had that repaired, but in 1997, the sellers again discovered termite
damage in the home. Terminex re-treated the home and again repaired the
damage.*® The contractor doing the work “orally assured Sellersthat all known
termite damage had been repaired.”*’

In 1998, the sellers sold the home to the buyers. Sellers dutifully complied
with Indiana law by delivering to the buyers a disclosure form, which did not
disclose any termite damage. The buyers had the property inspected and the
inspector found no evidence of termitedamage.*® At theclosing, the sellersgave
the buyers a copy of the contract the sellers had with Terminex and told the
buyersthat the sellers had obtained it as a precaution because some homesinthe
nei ghborhood had suffered some termiteinfestation.” After closing, the buyers
then discovered sometermite damagein several areasthroughout the home. The
buyers sued for breach of contract and fraud based upon the “representations’
made by the sellersin the disclosure form. The trial court granted the sellers’
motion for summary judgment.®

The court of appeal saffirmed, holding that the buyers had no right to rely on
the sellers’ statements in the disclosure form. First, the statute mandating the
disclosure form specifically statesthat “[a] disclosure form is not awarranty by
the owner or the owner’ s agent, if any, and the disclosure form may not be used
as a substitute for any inspections or warranties that the prospective buyer or
owner may later obtain.”** The form promulgated by the Indiana Real Estate
Commission also recites this provision of the statute.*> The court also found it
important that the buyers had an opportunity to inspect the home for termite
damage prior to closing. True to the long-standing rule of caveat emptor in
Indiana law regarding sales of real property, the court noted that “[a] purchaser
of property has no right to rely upon the representations of the vendor of the

44, 1d.

45. 766 N.E.2d 417 (Ind. Ct. App. 2002).

46. Id. at 418-19.

47. 1d. at 422.

48. Id. at 419.

49, |d.

50. Id.

51. IND. CoDE § 32-21-5-9 (2002).

52. IND. ADMIN. CODE tit. 876, r. 1-4-2 (2002).
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property astoitsquality, where he has areasonable opportunity of examining the
property and judging for himself asto its qualities.”**

Second, the statute also contains a provision specifically excusing a seller
from errorsin a disclosure form if “the error, inaccuracy, or omission was not
within the actual knowledge of the owner or was based on information provided
. . . by another person with a professional license or specia knowledge who
provided a written or oral report or opinion that the owner reasonably believed
to be correct.”** There was no evidence that the sellers actually knew of any
termite damage that had not been repaired. Also, the sellers were informed in
1997 by the contractor doing the work that all known termite damage had been
repaired. Therefore, the sellers could rely on the statute and had no liability for
the misstatement in the disclosure form.

The last case to be discussed regarding interpretation of contracts between
buyersand sellersisthe court of appealsdecisionin Warner v. Allen.>® Thiscase
serves as a potent reminder to contract drafters to pay attention to the
survivability of certain provisions of real estate contracts. Inthiscase, the seller
owned property in Delaware County, Indiana. On May 18, 2000, a hailstorm
caused some damage to the slate roof of the home. In June, the buyer and the
seller entered into a contract for the purchase and sale of the home. The
agreement contained a provision requiring the seller to maintain the property in
its“present” condition. In addition, atypical provision wasincluded that placed
therisk of loss on the seller until closing. That provision went on to state that if
therewere any damage or destruction to the property prior to the closing, thenthe
buyer could either terminate the agreement or close on the purchase and the
seller’s right to insurance proceeds “shall be assigned in writing by Seller to
Buyer.”*® Apparently, nowritten assignment of insurance proceedswas executed
at the closing.

It isunclear whether the buyer conducted any inspection of the property, but
some time after closing the buyer noticed the damage to the roof. The buyer
made a claim against his policy of insurance. The insurer denied the buyer's
claim because his policy was not in effect at the time of the damage. As fate
would haveit, the seller also used the same insurance company who determined
that the claim was proper under the seller’ s policy and issued a check jointly to
the buyer and the seller for the damages. That check was never negotiated
because the parties could not agree upon the proper distribution of the money.>’

53. Kashman, 766 N.E.2d at 422 (citing Pennycuff v. Fetter, 409 N.E.2d 1179, 1180 (Ind.
Ct. App. 1980)). It isinteresting to note that the court did not focus on the fact that the sellers
informed the buyers at closing that they had a termite protection plan under the pretext that others
inthe areahad termite problems. The sellerseven advised the buyersto renew the contract. Those
statements, if given prior to the delivery of the deed at closing, would seem to merit further
discovery into the fraud claims asserted by the buyer and make summary judgment ill-advised.

54. IND. CoDE § 32-21-5-11 (2002).

55. 776 N.E.2d 422 (Ind. Ct. App. 2002).

56. Id. at 424.

57. Id. at 425.
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Thetria court ultimately found in favor of the seller and the buyer appealed.>®

The court affirmed in rather summary fashion. The court stated that even if
the casualty provision of the contract controlled this situation, the contract itself
becameineffective as of the closing and delivery to the buyer of the deed.* The
merger by deed doctrineisalong-standing doctrine and may be stated asfollows:
“Inthe absence of fraud or mistake, all prior or contemporaneous negotiations or
executory agreements, written or oral, leading up to the execution of a deed are
merged therein by the grantee’ s acceptance of the conveyance in performance
thereof.”®® In other words, in this situation, the buyer could have prevailed only
if the deed or another document executed at closing would have assigned the
insurance proceeds to the buyer.

The court also addressed whether, in subsequent conduct of the seller, a
promisewas madethat the seller woul d repair theroof. Several admissionsmade
by the seller in discovery seemed to imply that the seller had agreed to repair the
roof. However, the court dispatched those arguments by stating that no
consideration was given by the buyer for that promise by the seller.* Without
consideration, the seller’ s promise was completely unenforceable.

B. Landlords and Tenants

We turn our attention now to cases dealing with the relationships between
landlord and tenant. Perhaps the most significant case® in this areais the 3-2
decision in the Indiana Supreme Court case of Turley v. Hyten.®® This decision
overturned asomewhat controversial court of appeal s decision, which applied a
standard of strict adherence to the notice provisions of the Indiana security
deposits statute.** Regular readers of this publication may recall that last year's
article roundly criticized the court of appeals decision.®

This case involved a tenant who vacated the landlord’s property in
Darlington, Indiana, and left it in extremely poor condition. The tenant vacated
the property in February, leaving a window open near the house’ s thermostat.
That thermostat was set on high and al of the furnace’ s propane had been used
up. These factors, in addition to extremely cold weather, caused significant
damage to the house’ s plumbing system due to bursting of pipesand toilets.®® A
few weeksafter thetenant vacated the house, the tenant wrotethe landl ord asking

58. Id. at 424-25.

59. Id. at 427.

60. Id. (quoting Thompson v. Reising, 51 N.E.2d 488, 491 (Ind. Ct. App. 1943)).

61. Id. at 428.

62. The most significant development is the adoption by the legislature of the
Landlord/Tenant Act of 2002, discussed infra notes 194-207 and accompanying text.

63. Turley v. Hyten, 772 N.E.2d 993 (Ind. 2002).

64. IND. CoDE 88 32-31-3-1t0 -19 (2002).

65. Lloyd T. Wilson, Jr., Fulfilling the Deterrent and Restitutionary Goals of the Security
Deposits Satute and Other Devel opmentsin Indiana Property Law, 35 IND. L. Rev. 1501, 1503-18
(2002).

66. Turley, 772 N.E.2d at 994-96.
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for the return of his security deposit. The landlord promptly wrote back stating
with some specificity the various types of damages that the tenant had caused to
the house. The landlord’s letter also stated that he had not gotten complete
estimates for all of the repairs, but that the initial estimates were over $1400.%’

The court of appeals found that although the landlord’s letter was timely
given in accordance with the security deposits statute,” the letter was deficient
inthat it did not specifically give an estimate for each damaged item.*® Because
of this deficiency, the tenant “was unable to discern whether the individua
charges that comprised the $1,400 were proper or reasonable.”

The Indiana Supreme Court disagreed, holding that under these facts the
landlord had complied with the statute in that thelandlord’ sletter gavethetenant
“more than enough information with which to contest the costs to which his
security deposit was being applied.””* The landlord had complied with the
statute to the best of hisability and in good faith. The damagesthe landlord had
noted were far in excess of the $450 security deposit the tenant had made.

Justice Rucker, in adissent in which Justice Dickson concurred, argued that
the court of appeals used long-standing rules of statutory construction to apply
the security deposit statute to this case. In Justice Rucker’s view, the language
of the statute clearly obligates a landlord to give notice in a certain form if the
landlord wants to apply any portion of the security deposit to repair damage to
the property.”” Because the landlord here did not provide the itemized list
required, the landlord should not be entitled to retain any portion of the security
deposit. Justice Rucker “would insist that the landlord do what our legislature
said it must do.” "

This may be a case where bad facts make bad law. Requiring the refund of
a security deposit in light of extensive damage caused by the tenant himself
seems patently unfair. However, the landlord could have avoided this situation
by simply providing an itemized list as the statute requires. As Justice Rucker
pointed out, “[t]he notice provision does not impose a difficult burden on the
landlord.”™ Perhaps this case points out that the burden turns out to be more
severe than previously thought. If so, it would seem that the legislature should
remedy the requirement, not the courts.

67. 1d. at 996.

68. Thestatute givesalandlord forty-five daysafter termination of occupancy to providethe
notice of any damage and to return any portion of the security deposit to which the tenant is
entitled. IND. CoDE § 32-31-3-14 (2002).

69. Turley v. Hyten, 751 N.E.2d 749, 752 (Ind. Ct. App. 2001), superceded by 772 N.E.2d
993 (Ind. 2002).

70. Id.

71. Turley, 772 N.E.2d at 997.

72. 1d. at 997-98 (Rucker, J., dissenting).

73. Id. at 998.

74. 1d. (quoting Pinnacle Props. v. Saulka, 693 N.E.2d 101, 104 (Ind. Ct. App. 1998)).
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C. Lienholders

Indiana law has for some time provided for married couples to own real
property as“tenantsby theentireties.””® Essentially, when spousesown property
in this manner, neither can be thought of as having a divisible interest in the
property. Instead, “ property heldin atenancy by the entiretiesisheld by asingle
legal entity created by the fiction of the unity of husband and wife.”"®

Those who own real estate as tenants by the entirety may not unilaterally
transfer their interest in the property without the consent of their spouse. Neither
spouse may unilaterally destroy the tenancy by the entirety, and neither spouse
may oust the other from possession. With few exceptions, a tenancy by the
entirety can be destroyed only by divorce’ or by death.” Indianalaw regarding
tenancy by the entirety is similar to the laws in many other states, including
Michigan. A case decided by the United States Supreme Court,” arising out of
adispute over real estate located in Michigan, may have dramatic implications
for the meaning of many states' laws regarding property held as tenants by the
entireties.®

Inthiscase, thehusband failed to pay federal incometaxesfor fiveyears, and
the IRSfiled afederal tax lien against his property pursuant to afederal statute.®
After the lien was filed, husband and wife executed a quitclaim deed which
purported to transfer husband’ sinterest in certain Michiganreal estate owned by
the couple as tenants by the entiretiesto the wife. The IRS agreed to release the
lien and allow the wife to sell the property with half of the net proceeds to be
held in escrow pending resolution of the question of whether the tax lien could
attach to the husband’ s interest in the property. The district court held that the
federal tax lien could attach to the husband's interest in the real estate and
awarded half of the net proceeds of the sale to the IRS.*? On appeal, the United
States Court of Appeals for the Sixth Circuit reversed, holding that under
Michigan state law, the husband had no separate interest in the property held as
atenant by the entireties and therefore the tax lien could not have attached to any
interest he held in the property.®

75. IND. CoDE 88 32-17-3-1 to -3 (2002).

76. Dep't of State Revenuev. Union Bank & Trust Co., 380 N.E.2d 1279, 1280 (Ind. App.
1978).

77. IND. CoDE § 32-17-3-2.

78. 1d. § 32-17-3-1.

79. United Statesv. Craft, 535 U.S. 274 (2002)

80. But see Steve R. Johnson, Why Craft Isn’t Scary, 37 REAL PrRoP. PROB. & TRUST J. 439
(2002). Inthisarticle, Johnson argues that the holding in the Craft caseis and should be limited
to federal tax liens, asthe federal tax lien schemeinvolves adefinition of “property” that doesnot
rely on or comport with the states' |aws regarding whether atenancy by the entiretiesinterest isan
interest in property that cannot be reached by creditors.

81. 26 U.S.C. § 6321 (2000).

82. United Statesv. Craft, 65 F. Supp.2d 651, 652 (W.D. Mich. 1999), rev'd, 535 U.S. 274
(2002).

83. Craft v. United States, 140 F.3d 638, 643 (6th Cir. 1998).



1228 INDIANA LAW REVIEW [Vol. 36:1217

The United States Supreme Court granted certiorari to consider the IRS's
claim that the husband had a separate interest in the entireties property to which
thefederal tax lien attached.** The court noted that thefederal tax lien statute was
drafted broadly so that it might reach “every interest in property that a taxpayer
might have.”® The question for the court, then, was to determine whether
Congress intended the word “property” as used in the statute to include an
individual’ sinterest in property held as tenants by the entirety. The court began
itsanalysis by noting as follows:

A common idiom describes property as a “bundle of sticks’—a
collection of individual rightswhich, in certain combinations, constitute
property. . .. Statelaw determines only which sticksare in aperson’s
bundle. Whether those sticks qualify as “property” for purposes of the
federa tax lien statute is a question of federal law.

Inlooking to state law, we must be careful to consider the substance
of the rights state law provides, not merely the labels the State gives
these rights or the conclusions it draws from them.®

The court noted that the husband had the right to use and possess the real
estate; to sell the real estate with the consent of his spouse and that he would be
entitled to one-half of the proceeds from such a sale; to inherit the real estate if
his spouse predeceased him; and to mortgage the real estate with the consent of
his spouse.®” The only right that the husband did not have was the right to
unilaterally alienate the real estate. The court held that this right was not
“essential” to the definition of “property” in the federal tax lien statute.®® The
court appeared to be at |least partially persuaded by practical concerns:

[The wife] had no more interest in the property than her husband; if
neither of them had a property interest in the entireties property, who
did? Thisresult not only seems absurd, but would also allow spousesto
shield their property from federal taxation by classifying it as entireties
property, facilitating abuse of the federal tax system.®

Theobviousimplication of United Satesv. Craftisthat federal tax liensmay
attach to an individual spouse’s interest in real estate held as tenants by the
entireties, but they have the potential to remove many of the benefits of owning
property astenants by the entireties. The court has opened the door for state and
federal courtsto interpret liens and other encumbrances on “property” to attach
to an individual spouse’ sinterest in entireties property. Congresswill also take
note of this decision asit drafts new laws or evaluates old ones.

84. United Statesv. Craft, 535 U.S. 274 (2002).

85. Id. at 283 (quoting United Statesv. Nat'| Bank of Comm., 472 U.S. 713, 713-20(1985)).
86. Id. at 278-79.

87. Id. at 282.

88. Id. at 283.

89. Id. at 285.



2003] PROPERTY LAW 1229

II. CREATION AND ENFORCEMENT OF PROPERTY INTERESTS

Easementsand restrictive covenants are largely the creatures of the common
law, although there are some statutes which deal with some aspects of each
property interest. Four cases during the survey period presented the courts with
the opportunity to address significant or interesting i ssuesregarding the creation
and enforcement of easements and restrictive covenants.

A. Limiting Injunctive Relief for Violations of Restrictive Covenants

Dean owned a home in a residential subdivision in Indianapalis that was
developed by Crossmann Communities (“Crossmann”).”® The plat of the
subdivision contained certain restrictive covenants, including a minimum side
yard setback of five feet so asto maintain adistance of at |east ten feet between
homes. Dean built her homesix feet inside the property linein order to establish
more space between structures.®* After Dean’'s house was finished, Crossmann
began construction on theadjoininglot 196. A staked survey of lot 196 indicated
that the improvements under construction were only 4.6 feet inside the property
ling, rather than the five feet required by the restrictive covenant. After
Crossmann laid the foundation, Dean filed arequest for atemporary restraining
order to prevent Crossmann from continuing work on lot 196. The trial court
granted the order, and Dean filed acomplaint requesting a permanent injunction
and damages. Thetrial court granted a preliminary injunction, and Crossmann
appealed.”

Thequestion beforethe IndianaCourt of Appeal sin Crossmannwaswhether
the trial court abused its discretion by granting Dean a preliminary injunction.
Among the factors to be considered by the trial court in deciding whether or not
injunctive relief is appropriate is whether the plaintiff’s remedies at law are
adequate® Dean argued that, in this case, monetary damages would be
inadequate because the diminished setback would present drainage and fire
hazard issues. On this point, the court began by stating that: “A restrictive
covenant constitutes a compensable interest in land.” As such, the violation of
restrictive covenants is necessarily subject to an economic assessment.®* The

90. Crossmann Cmtys,, Inc. v. Dean, 767 N.E.2d 1035 (Ind. Ct. App. 2002).

91. Id. at 1037-38.

92. Id. at 1037-40.

93. Id. at 1040.

94. |d. at 1042 (citation omitted). Thecitation for the proposition that “ arestrictive covenant
constitutesacompensableinterest inland” isDiblev. City of Lafayette, 713 N.E.2d 269, 273 (Ind.
1999). In Dible, landowners sued the city in order to halt construction of astorm sewer drain and
sewage lift station that the plaintiffs contended was being constructed in violation of arestrictive
covenant. The Indiana Supreme Court concluded that although a restrictive covenant is not
enforceable against acity, which has the power of eminent domain, the violation of acovenant is
ataking that entitles the landowners to compensation. |d. at 273. See also Danielsv. AreaPlan
Comm’'n, 306 F. 3d 445 (7th Cir. 2002), discussed infra Part I11.A. The statement in Dible that a
restrictivecovenantisa“ compensableinterestinland” isthustied to thelandowners’ ability to seek
relief through the law of eminent domain, not an injunction. 713 N.E.2d at 273. A feesimpleis
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court then dismissed Dean’s arguments that the violation of the restrictive
covenant would cause irreparable harm because her safety concerns were
“subjective” and “directed to the possibility of afutureinjury.”®® Thisreasoning
implies that the violation of the restrictive covenant did not constitute, by itself,
irreparable harm. Instead, it suggests that to avail herself of injunctive relief, a
plaintiff must show evidence of some other injury that rises to the level of
irreparable harm and flows from the defendant’s violation of the restrictive
covenant. This appears to be anew principle of law that isinconsistent with a
number of prior holdingsby the Indianaappel late courts.®® 1t also suggestsahigh
bar for plaintiffs seeking injunctive relief as a remedy for the violation of a
restrictive covenant.

The court cites no precedent for the proposition, implicitinitsanalysis, that
it may conduct an inquiry into the merits and value of the restrictive covenant
that has been violated in order to determine whether monetary damages are an
adequate remedy. However, it appearslikely that future defendants will attempt
to use Crossmann to urge trial courts to conduct just such an inquiry. The
potential significance of the Crossmann decision is most obviouswith respect to
the common restrictive covenants in residential subdivisions which restrict the
aesthetics of the community. Under the reasoning used in Crossmann, it may be
difficultfor homeowners' associationssuingto enforcesuchrestrictive covenants
to abtain injunctive relief because it will be difficult to prove an injury which
both: (1) is a result of the violation of the restrictive covenant; and (2)
constitutes irreparable harm. It may be harder still to arrive at an amount of
monetary damageswhich woul d adequately compensate anei ghborhood for, say,
arenegade homeowner’ s decision to paint hishome lime green in violation of a
restrictive covenant.’” The long-term significance of Crossmann may be that it

also acompensabl e interest in the context of eminent domain, but it does not follow that aplaintiff
suing for specific performance of acontract for the purchase of real estate would therefore not be
entitled toinjunctiverdlief. Infact, the oppositeistrue. See Ruder v. Ohio Valley Wholesale, Inc.,
736 N.E.2d 776, 779 (Ind. Ct. App. 2000) (“ Specific performance is a matter of course when it
involves contracts to purchase rea estate.”)

95. Id. at 1042.

96. See, e.g., Crawley v. Oak Bend Est. Homeowners Ass'n, Inc., 753 N.E.2d 740 (Ind. Ct.
App. 2001) (concerning the violation of a restrictive covenant that forbids parking recreationa
vehiclesin homeowner’ sdriveways); Highland v. Williams, 336 N.E.2d 846 (Ind. Ct. App. 1975)
(affirming order to remove home built in violation of restrictive covenant); VVogel v. Harlan, 277
N.E.2d 173 (Ind. Ct. App. 1971) (affirming injunction ordering removal of home that was being
constructed in violation of restrictive covenants); Schwartz v. Holycross, 149 N.E. 699, 702 (Ind.
App. 1925) (“It iswell settled that a court of equity has the power . . . to enjoin the violation of
restrictive building covenants . . . and that a mandatory writ may be issued to compel the
modification, or even the removal, of a building erected in violation of such covenants.”).

97. Asthelndianaappellatecourtshavenoted inthelineof casesconcerninginjunctiverelief
for violation of acovenant not to compete, injunctiverelief isappropriatein those situationswhere
damages are difficult to quantify. See, e.g., Roberts' Hair Designers, Inc. v. Pearson, 780 N.E.2d
858, 864 (Ind. Ct. App. 2002) (quoting Washel v. Bryant, 770 N.E.2d 902, 907 (Ind. Ct. App.
2002) (“A lega remedy is adequate only where it is as plain and complete and adequate - or, in
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frustrates the enforcement of some restrictive covenants and gives homeowners
who do not wish to comply the opportunity to opt-out if they are willing to pay
for theprivilege. Either possibility underminestherationale behind therestrictive
covenants: to preserve neighborhood character and property values.
Unfortunately, the Indiana Supreme Court will not have an immediate
opportunity to review Crossmann, as the deadline for Dean to file a petition for
rehearing or transfer has lapsed without her action.

B. Restrictive Covenants Limiting Satellite Dishes and Antennae

Crooked Creek, aresidential subdivisioninMarion County, is subject to plat
covenants and restrictive covenants that were recorded in 1994.% |n 1995, the
Hollidays purchased alot in Crooked Creek. When they built their home, the
Hollidaysinstalled three satellite dishesand six mastsbehind their home, secured
by guy wires.” Five of the masts were approximately thirty feet tall, roughly
even with the roofline of their home. Fivetelevision antennae and three satellite
dish antennae were attached to the masts. All of these communication devices
supplied various signals to seventeen televisions, nine videocassette recorders,
and seven satellite receiversin the Hollidays home.'®

In 1998, the Crooked Creek Villages Homeowners Association (the
“Association”) notified the Hollidaysthat the antennae and satellite disheswere
in violation of the restrictive covenant which required homeowners to obtain
approva from Crooked Creek’s architectural committee before erecting any
“structure.”*®™ The Hollidays responded that the covenant was in violation of
Federal Communications Commission (“FCC”) rules and thus unenforceable as
written. Crooked Creek filed a lawsuit, asking for an injunction to require the
Hollidaysto remove their satellite dishes, masts, and antennae. The Hollidays
asked for, and were granted, acontinuancein order to obtain adeclaratory ruling
from the FCC regarding the enforceability of the covenant under 47 C.F.R.
section 1.400.'%

The FCC responded that the covenant is “ prohibited and unenforceable” to
the extent that it impairs the installation, maintenance, or use of over-the-air
reception antennae protected by the federal rule.**® The FCC noted that Crooked

other words, as practical and efficient to the ends of justice and its prompt administration - asthe
remedy in equity.”)); Norlund v. Faust, 675 N.E.2d 1142, 1149-50 (Ind. Ct. App.), clarified on
denial of reh’g, 678 N.E.2d 421 (Ind. Ct. App. 1997), trans. denied (“1t would be pure speculation
to place a dollar amount on the damages, and an injunction against the prohibited behavior isthe
most efficient way to lift the burden of that harm from the shoul ders of the empl oyer who contracted
so as not to suffer such harm.”).
98. Hoalliday v. Crooked Creek VillagesHomeownersAss' n, 759 N.E.2d 1088 (Ind. Ct. App.
2001).
99. Id. at 1090.
100. Id. at 1090-91.
101. Id. at 1091.
102. Id. (citing 47 C.F.R. § 1.400 (2002)).
103. Id. at 1093.
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Creek has a stated policy of limiting homeowners to one satellite dish antennae
and onetelevision antennae, alimit apparently based on aesthetic concernsrather
than safety. The FCC found that, in the absence of avalid safety justification,
such an arbitrary limit can violate the federal ruleif the viewer needs more than
the number of antennae allowed to receive an acceptable quality signal. The
FCC dso found that “[a] restricting entity may prohibit the installation of
equipment that is merely duplicative and not necessary for the reception of video
programming.”'** After considering the FCC’sruling, the trial court found that
the Hollidays antennae and dishes were duplicative and issued an order
requiring the Hollidays to take down all but one mast attached to their house
capable of supporting one satellite dish and one antennae.'®® The Hollidays
appeal ed, arguing that the undisputed evidence demonstrated that the Hollidays
designed their system to provide an acceptable quality signa to all of the
television sets in the home and that it was therefore not duplicative.

The court of appeals noted that the FCC ruling indicates that federal law
guarantees a homeowner the right to an acceptable quality signal to receive all
television programming which they wish to receive, not necessarily on every
device where such programming is desired. It aso noted that Mr. Holliday
admitted that he receives all of the television programming that he wishes to
receive (DirecTV, cable and local stations) on the television set in the master
bedroom. In light of this evidence, the court of appeals concluded that because
theHollidays' satellitedish and antennasystemwas“ merely duplicative,” it was
subject to the prohibition of the restrictive covenant. The injunctive relief
granted by the trial court was affirmed.'

The Hollidays challenged the trial court’s ruling on the basis that the
evidence was insufficient to support the judgment, not that injunctive relief was
inappropriate.’® If that issue had been raised after the court’s decision in
Crossmann, assuming that Crossman’s reasoning would have been followed, it
is possible that the court would have remanded for the cal culation of monetary
damages on the basisthat Hollidays' violation of the restrictive covenant did not
cause irreparable harm to Crooked Creek because, as the FCC pointed out, the
restrictive covenant was motivated by aesthetic rather than safety concerns.'*

C. Fiber Optics Cablesin Railway Right-of-Way Easements

The plaintiffs in Hynek v. MCI World Comm., Inc.,'*® were land ownersin
northern Indiana whose property borders a railroad corridor. Plaintiffs
challengedtheright of several railroad companies, which ownedinterestsranging
from a fee simple to a right-of-way easement in the railroad corridor, from
granting an easement to telecommunications companies for the purpose of

104. Id.

105. Id. at 1091.

106. Id. at 1094-95.

107. 1d. at 1090.

108. Holliday was decided before Crossmann.
109. 202 F. Supp. 2d 831 (N.D. Ind. 2002).
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installing fiber optic cable linesin the corridor.'® Defendants filed amotion to
dismissfor failure to state a claim.

For purposes of its decision on the motion to dismiss, the district court
assumed that the railroad companies simply held a railroad right-of-way
easement rather than alarger estate in the corridor. It then considered whether,
under Indianalaw, the owners of such easements havethe “legal right to license
the use of their railroad corridor for the purpose of installing fiber optic
communi cations without being required to seek permission from or compensate
the holders of the fee simple interest in the railroad corridor.”***

Thedistrict court gleaned athree-part analytical framework from a handful
of federal opinionswhich dealt with the sameissue. It considered: (1) the extent
to which the fiber optic cable burdened the railroad easement; (2) the extent to
which the fiber optic cable related to or benefited the rail road easement; and (3)
whether the railroad company had alegal right to place the fiber optic cable in
the railroad easement pursuant to statutory law.'*?

Although the district court noted that the Indiana appellate courts have not
yet expressly determined the scope of a railroad right-of-way easement or the
right of railroad companiesto use or license such an easement for other purposes,
the court read a handful of cases together to find that under Indiana law, “a
railroad easement may be used for certain additional uses by therailroad that are
both consistent with its current uses and/or those uses that do not involve an
additional burden to the servient estate.”***

Hynek is interesting because, although it was guided by divergent opinions
from other jurisdictions, the district court was essentially forced to create an
analytical framework to addresstheissue out of whole cloth. Applying thethree
criteria outlined above to this case, the court found that the buried fiber optic
cable would not place an additional burden on the adjoining landowners which
held the fee simple interest in the corridor, would be incidental to therailroad’s
own use, and is consistent with Indiana law.'* Based upon the court’'s
interpretation of what it characterized as “Historical and Public Policy

110. Id. at 831-32.

111. Id. at 832.

112. 1d. at 834-35.

113. Id. at 836-37 (citing Consumers' Gas Trust Co. v. Am. Plate Glass Co., 68 N.E. 1020
(Ind. 1903); Ritz v. Ind. & Ohio R.R., Inc., 632 N.E.2d 769 (Ind. Ct. App. 1994); Caumet Nat'|
Bank v. AT&T, 682 N.E.2d 785 (Ind. 1997)).

114. Id. at 839. The conclusion that this scheme was consistent with Indianalaw was based
upon the court’ s interpretation of IND. CoDE 88 32-5-12-1 to -15 (1998) (repealed by Pub. L. 2-
2002, § 128) (current version at IND. CoDE 88§ 32-23-11-1 to 32-23-11-15 (Supp. 2002)), the
Abandoned Right-of-Way Act, which protected utility lines in the railroad corridor after the
underlying easement was abandoned. Although the cited code sections did not expresdy state that
utility compani es, specifically telecommuni cationscompanies, had theright to locatein theright-of -
way, to conclude that thislaw was not consi stent with permitting such use “would require the court
to draw the inference that such prior conveyances, legal occupancy or license to such third-party
utility companies by the railroad would have been a mistake or fraud.” Id. at 837.
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Considerations,”*** it appearsthat, in the court’ sview, arailroad company would
be limited to using or licensing others to use the corridor for communications
lines that place no additional burden on the fee owners and are otherwise
incidental to therailroad’s own use.**

D. Creating Easements on Platted Land

Nichols, a developer, sought to plat aresidential subdivision consisting of
183 lots and one common park area.™” The Columbus Plan Commission
approved the request subj ect to Nichol sadding “ mid-bl ock pedestrian easements
where required by ordinance for accessto the park.”**® After reviewing aplat of
the subdivision, the Joneses purchased lot 164.'*° At the time of their purchase,
the plat showed a ten-foot-wide pedestrian and utility easement between lot 164
and the adjoining lot 163, and a twenty-foot-wide utility easement along the
backside of lot 164 and the adjoining backside of lot 153.**° A few months after
their purchase, Nicholsinstalled sidewalkson all of the subdivision’ s pedestrian
easements. Healsoinstalled asidewalk on the utility easement between lots 164
and 153.*** In 1998, Nichols recorded a fifteen-foot-wide pedestrian easement
along the rear of lot 153, where he had already installed the sidewalk.”® The
Joneses and some of their neighbors filed complaints against Nichols, alleging
that the 1998 pedestrian easement was contrary to the platted utility easement and
that the pedestrian easement was not being used for a residential purpose, in
violation of the subdivision’s restrictive covenants.'* The trial court granted
summary judgment to Nichols on all claims and the plaintiffs appeal ed.***

Thefirst question before the court in Nichols was whether a devel oper may
grant easements over lots that it still owns after the first lot in a platted
subdivision has been sold to athird party. The plaintiffs argued, without citing
direct authority, that asubdivision’ splat gives notice of itscontentsboth by “that
whichisaffirmatively delineated and designated upon the plat (easements, roads,
etc.) and that which is not seen upon the plat, i.e., an absence of a pedestrian
easement.”*?* In other words, the Joneses argued that a plat contains an implied
covenant that restri ctsadevel oper from creating any further encumbrancesinlots
it retains. The Joneses relied on Wischmeyer v. Finch' for the proposition that

115. Hynek, 202 F. Supp. 2d at 837-38.

116. Id. at 838.

117. Jonesv. Nichols, 765 N.E.2d 153 (Ind. Ct. App. 2002).

118. Id. at 154.

119. Id. at 155.

120. Id.

121. 1d.

122. 1d.

123. Id. at 155-56.

124. Id. at 156.

125. |d. at 156 (emphasis added by the court) (quoting Brief for Appéllants at 17).

126. 107 N.E.2d 661 (Ind. 1952) (holding that an Indiana statute which addresses to the
vacation of arestrictive covenant also applies to a modification of arestrictive covenant.)
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in order to create an easement after selling alot, a developer should be required
to vacate and re-plat the subdivision with the easement.**’

The Indiana Court of Appealswas unpersuaded by the Joneses' arguments,
finding that Wischmeyer’s requirement that a developer vacate and re-plat a
subdivisionin order to modify, add, or del eterestrictive covenantsisastrict rule
that should not be extended to adevel oper who wishesto grant easementsin lots
it retains.'® The court distinguished between arestrictive covenant, whichis“a
creature of equity arising out of contract,”*® and an easement, which “is
essentially an inherently lega interest in land.”** By highlighting this
distinction, the court of appeals summarily dismissed the relevance of
Wischmeyer and held that a plat does not contain an implied covenant that a
developer will not establish any further easements on lots that it owns.'**

The court then turned to the plaintiffs' second argument, that the sidewalk
in the pedestrian easement on lot 153 was a violation of the subdivision’s
restrictive covenant that “[n]o lot shall be used for anything except residentia
purposes.”**> Nichols, the developer, was the owner of lot 153 at the time that
he granted the pedestrian easement acrossthelot. The plaintiffs argued that the
Nichols had no intent to reside on lot 153 and granted the pedestrian easement
for the benefit of the subdivision, in other words, for acommercial purpose.***
Without citing authority, the court held that “Nichols' status as adeveloper and
motivation for granting the pedestrian easement areirrelevant. Instead, wefocus
on the purpose for which the pedestrian easement is used.”*** Because the
granting language of the pedestrian easement limited its use to the residents of
the subdivision and “foot traffic only,” the court concluded that it did not violate
the restrictive covenant.™®

I1l. LAND USe LAwW

Two significant casesin the survey period examined the constitutionality of
state action in the context of land uselaw. Thefirst ruled on the constitutionality
of an Indiana statute permitting local planning commissions to vacate a plat and
accompanying restrictive covenants. The second dealt with aloca ordinance
restricting the number of non-related adultswho may co-habitatein an areazoned
for single family dwellings.

127. Jones, 765 N.E.2d at 157-58. In order to re-plat, a developer would be required to
comply with an expensive and time-consuming process. The steps include obtaining the
subdivision’s landowners written consent to the vacation, the consent of the appropriate plan
commission, and the consent of the interested landowners.

128. Id. at 158.

129. 1d. (quoting Shiner v. Baita, 710 So. 2d 711, 712 (Fla. Dist. Ct. App. 1998)).

130. Id.

131. Id.

132. Id. at 158.

133. Id. at 159.

134. 1d.

135. Id.
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A. Vacation of Restrictive Covenants and Plats

In 1940, the Broadmoor additionin Fort Waynewas surveyed and platted for
eighty lots.*** Theplat contained arestrictivecovenant limitinglotsto residential
uses.”®” In 1999, HNS Enterprises, LLC and LST, LLC (collectively, “HNS"),
as owners of Broadmoor |ots numbered three through five, submitted arezoning
petition and application for primary development to the Area Plan Commission
of Allen County (the “Plan Commission”). In the application, HNS asked the
Plan Commissionto vacatetheir lotsand the accompanying restrictive covenants
from the Broadmoor plat pursuant to Indiana Code section 36-7-3-11."*® HNS
also asked the Plan Commission to rezone the lots to a commercial rather than
residential zoning designation and to approve a primary development plan to
build a 12,000 square foot shopping center on the lots.** After apublic hearing
and at least one meeting, the Plan Commission approved the application. The
Commission found that it was in the public interest to vacate the lots and
covenants from the Broadmoor plat because it would alow the site to be
redevel oped with commercia useswhichwould be more appropriate usesfor the
property than the “ uninhabited and deteriorating residential structures’ that were
then situated on the lots*° In addition, the Plan Commission found that the
vaue of the other lotsin Broadmoor would not be diminished by the vacation.***
After the ruling by the Plan Commission, the Daniels, who also owned alot in
Broadmoor, filed a complaint seeking damages under 42 U.S.C. § 1983, and a
declaratory judgment that the Plan Commi ssion viol ated the Fifth and Fourteenth
Amendments to the United States Constitution, as well as the Indiana
Constitution.’** The federal district court, on cross-motions for summary
judgment, found that the Plan Commission violated the Daniels Fifth
Amendment rights by vacating the restrictive covenant without a public
purpose.**® The district court also found that Indiana’s statutory provision for
filing a petition to vacate*** was unconstitutional because it does not require the
Commission to follow the procedure for determining public use set forth in the
State’ s eminent domain statute.*** The Plan Commission appeal ed.

The Seventh Circuit was faced with two significant questions.**® First, did

136. Danielsv. Area Plan Comm'n of Allen County, 306 F.3d 445 (7th Cir. 2002).

137. Id. at 449. The redtrictive covenant read: “No building other than a single family
dwelling and a private garage shall be built on any onelot.” Id.

138. IND. CoDE § 36-7-3-11 (1998).

139. Daniels, 306 F.3d at 449.

140. Id. at 449-50.

141. Id. at 450.

142. Id. at 451.

143. 1d.

144. IND. CoDE § 36-7-3-11 (1998).

145. Daniels, 306 F.3d at 451.

146. The Seventh Circuit also considered the Plan Commission’s claim that the federal court
did not have subject matter jurisdiction over the Daniels' claim because the Daniels failed to
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the Plan Commission’ svacation of the plat and restrictive covenant on lotsthree
through five constitute a taking of the Daniels' property for a private purpose?
Second, is Indiana Code section 36-7-3-11 facially unconstitutional under the
Takings Clause of the United States Constitution?

The Seventh Circuit began by noting that under Indiana law, a restrictive
covenant isaconstitutionally protected property interest.*” Becausethe Daniels
no longer have the ability to prevent commercial development on lots three
through five, the court concluded that they had demonstrated that aproperty right
has been taken by state action.**® The next question was whether the property
interest, i.e., therestrictive covenant, wastaken for apublic use. The court noted
that it is an established principle that implicit in the Fifth Amendment is a
regquirement that the government not take property for private purposes, even
with just compensation.'*® Although the existence of public useis required to
justify ataking, the burden on the Stateis “remarkably light.”*** The State must
merely show that its exercise of eminent domain power is “rationally related to
a conceivable public purpose.”*** In this case, the General Assembly did not
definewhat constitutesa“ publicuse” under IndianaCode section 36-7-3-11(g)**
and instead delegated that duty to local plan commissions.™®®* The Seventh
Circuit was clearly troubled by asituation in which a“local plan commissionis
making legidatively unrestrained decisions as to what constitutes a public
use.”™ The Seventh Circuit noted that upon judicial review, the Plan
Commission’ s determination of apublic use would be afforded almost complete
deference unlessit fell outside of the definitions of “public use” used in other
areas of state law.™

In this case, the Plan Commission determined that the vacation was in the
public interest because it would allow lots three through five to be redevel oped
with commercia uses which would be more appropriate for the property and a
benefit for the immediate neighborhood. It further found that the uninhabited
and deteriorating residential structures on those three lots at the time would be

exhaust their remediesin state court through theinverse condemnation statute. The Seventh Circuit
noted that the Daniels suffered no monetary | oss because of the violation of the restrictive covenant
and that injunctive relief was not a potential remedy under the Indiana inverse condemnation
statute. Because the stateinverse condemnation procedure is thusinadequate, the Seventh Circuit
held, to addressthe Daniels’ injury, that Dani el s satisfied thefutility requirement under Williamson
County Regional Planning Commission v. Hamilton Bank of Johnson City, 473 U.S. 172 (1985),
and that the federal courts had subject matter jurisdiction. Daniels, 306 F.3d at 457-58.

147. Daniels, 307 F.3d at 459.

148. Id.

149. |d.

150. Id. at 460.

151. Id.

152. IND. CoDE § 36-7-3-11(€) (1998).

153. Daniels, 306 F.3d at 460-61.

154. Id. at 461.

155. Id.
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removed.”* The Plan Commission made anumber of findings of fact in support
of thisstated public use.®” However, the Seventh Circuit noted that the vacation
of the restrictive covenant itself would not provide any public benefit unlessthe
lots were actually developed and the dil apidated houses thereon were actually
removed. In the meantime, HNS, as owner of property with a more valuable
potential use, was the recipient of animmediate, direct, and valuable benefit.**®

The Seventh Circuit next examined what public purposes the Genera
Assembly had established in other contexts and noted that the General Assembly
has determined that economic development on its own does not constitute a
public purpose sufficient to satisfy the public use requirement inherent in the
exercise of the power of eminent domain under Indianalaw. Instead, economic
development is a public purpose only if the area has been determined to be
“blighted” in compliance with certain other statutes.'®

Next, the Seventh Circuit examined whether the Plan Commission’ s stated
public purpose for the Broadmoor vacation satisfies the Fifth Amendment’s
public use requirement. The court noted precedent for the proposition that the
public use must be“ substantially related to the advancement of the public health,
safety, or welfare.”**® After examining anumber of relevant cases, the Seventh
Circuit determined that in this case, the Plan Commission’s stated purpose was
not substantially related to the state’s police powers because there was no
reguirement that the vacated lots be developed in a manner which benefited the
public interest.’™ Instead, it held that “[t]he public use requirement would be
rendered meaningless if it encompassed specul ative future public benefits that
could accrue only if alandowner chooses to use his property in abeneficial, but
not mandated, manner.” %

In sum, the Seventh Circuit concluded that the Plan Commission violated the
public use requirement because it did not follow a legislative determination of
the factors constituting a public use and did not demonstrate that the vacation of
the restrictive covenant was substantially related to a public interest.*®®

Although the Seventh Circuit upheld the district court’ sruling with respect
to the application of Indiana Code section 36-7-3-11 to the vacation of the
Broadmoor lots, it reversed the district court with respect to the Daniels’ facia
challenge to the statute's congtitutionality. The Daniels argued that the statute
isfacialy invalid because it does not define what constitutes a public purpose,
a deficiency that the Seventh Circuit recognized.'® However, the Seventh
Circuit noted that neither the Supreme Court nor the Seventh Circuit has ever
required a specific legidative statement as to the limits of a public purpose.

156. |d. at 461-62.
157. 1d. at 462.
158. Id.

159. |d. at 462-64.
160. Id. at 464.
161. |d. at 465-66.
162. 1d. at 466.
163. Id. at 466-67.
164. 1d. at 467.
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Instead, “because the power of eminent domain is coterminous with the police
power, as long as a taking is substantially related to the advancement of the
health, safety and welfare of the public it is constitutionally sound under the
Public Use Clause.”*®* The Seventh Circuit found that the limits contained in
Indi anaCode section 36-7-3-11(e)*** “ sufficiently direct aplan commissionto act
only in concert with the Fifth Amendment. . . . Therefore, since the covenant
vacation statute has potential constitutional applications, this facia attack
fails.” ¢’

Although it upheld Indiana Code section 36-7-3-11, the Daniels opinion
provides lot owners who oppose the vacation of restrictive covenants by local
plan commissions severa powerful argumentsin asapplied challenges. Because
the statute lacks a clear description of the factors which constitute proper public
purposes, opponents will likely challenge future vacations of covenants on the
grounds that they were not substantially related to a bona fide public purpose.
Anamendment to the statute which limitsthe discretion of plan commissionsand
defines permissible public purposes would likely satisfy some of the Seventh
Circuit’s concerns and provide plan commissions with greater confidence that
their determinati onswill withstand challenge. Additionally, thecourt’ semphasis
on the fact that the Plan Commission did not tie the vacation to a particul ar use
for the site may further complicate matters. The Seventh Circuit appeared to
suggest that some uses for a non-blighted site may be permissible public
purposes, but general useasacommercial sitewould not be permissible. It noted
that a vacation would be constitutional, for example, “if the commission found
that an area was under-served by doctors' or dentists’ offices, or day care
facilities, and the vacation would substantially servetofill that need.”*®® If aplan
commission made such a finding to justify a vacation, would it be required to
create a kind of conditional vacation that permits only that specific public
purpose? If the doctor’'s office closed, would the vacation automatically
terminate? These are uncertainties that clearly need to be addressed by the
General Assembly. Until they are, it islikely that local plan commissions will
have some hesitancy before they grant vacations similar to that overturned in
Daniels, regardless of their findings of public purpose.

B. Constitutionality of Zoning Ordinance Defining “ Family”

The City of Bloomington had a municipal zoning ordinance that limits the
number of unrelated adults who may occupy a “dwelling unit” in areas of the
City zoned for single family dwellings.*®® Dvorak was the owner of residential

165. Id.

166. IND. CoDE § 36-7-3-11(€) (1998).

167. Daniels, 306 F.3d at 468-69.

168. Id. at 469.

169. “Family” meansafamily consisting of anindividual or peoplerelated by blood, marriage,
or legd adoption, and any other dependent children of the household. In the RE and RS districts
and inthe RT7 district except where overlaid by a PRO 15 district, “family” also includes agroup
of no more than three adults, and their dependent children, living together asasingle housekeeping
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property in an area of Bloomington so zoned.!® In 1996, the City filed a
complaint against Dvorak, claiming that he and hisfivetenantswereinviolation
of the ordinance.*”* Dvorak filed amotion for summary judgment, claiming that
the ordinance was void as an ultra vires act, that it violated the article |, section
23 of the Indiana Constitution, and that it violated Dvorak’s right to due
process.’”? Thetrial court denied the motion and the court of appeal's accepted
the case on an interlocutory appeal, vacated the decision of the trial court, and
remanded for further proceedings, including a determination of the goals the
ordinance was designed to promote.’”* In 2000, the trial court found the
ordinance to be constitutional. Dvorak again appealed.'™

In Dvorak |1, the court of appeals considered whether the Bloomington
ordinance, which limitsthe number of unrelated adultswho may livetogether in
a single family residence, is constitutional under article I, section 23 of the
Indiana Constitution, commonly known asthe Privilegesand Immunities Clause.

The court noted that a 1994 opinion by the Indiana Supreme Court, Collins
v. Day, sets forth the framework for analyzing challenges to state action under
article |, section 23.'”* Under Collins, a state actor may create a legislative
classification solongas: (1) thedifferent statutory treatment isreasonably related
totheinherent characteristi csthat distinguishthe unequally treated class; and (2)
the preferential treatment is uniformly applicable and equally available to all
persons similarly situated.'™

Under thisframework, the court of appeals defined the “issue” in Dvorak 1
as “whether there are inherent distinctions between households consisting of
unrelated adults versus those consisting of related adults that are reasonably
connected to imposing the burden of exclusion from some neighborhoods.” "
The court examined a number of cases from other states dealing with similar
ordinances and found those authoritiesto be split.*”® Turning back to the Collins
test, the court noted that at the trial court level, the city presented evidence, via
the testimony of the its planning director, that the goal of the ordinance was the

unit in adwelling unit. In all other districts, “family” aso includes a group of no more than five
adultsandtheir dependent children, living together asasingle housekeeping unit in adwelling unit.
Bloomington Municipal Code § 20.02.01.00 (2000).

170. Dvorak v. City of Bloomington, 768 N.E.2d 490 (Ind. Ct. App.), trans. granted, vacated
by 783 N.E.2d 695 (Ind. 2002) (Dvorak I1). The authors of this Article represent the Indiana
Association of Citiesand Towns, which has been involved in Dvorak as an amicus curiae and has
filed severa briefs with the Indiana Court of Appeals and the Indiana Supreme Court supporting
the position taken by the City of Bloomington in this matter.

171. Dvorak v. City of Bloomington, 702 N.E.2d 1121, 1122 (Ind. Ct. App. 1998) (Dvorak
1.

172. 1d.

173. 1d. at 1125-26.

174. SeeDvorak 1, 768 NE.2d at 493.

175. Id. at 494-95 (citing Collinsv. Day, 644 N.E.2d 72 (Ind. 1994)).

176. 1d. at 495.

177. 1d.

178. Id. at 495-97.
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“protection of core neighborhoods through the reduction of adult population
density and the reduction of external impacts such as traffic, trash generation,
noise, and inappropriate parking of vehicles.”*” The planning director had
further testified that “the basisfor his conclusion that regulating unrel ated adults
would promote these valueswas based on ‘ professional literature’ and ‘ planning
premises’ that unrelated adults cause greater external impactsthan related adults
through more independent lifestyles.”*® The court, unpersuaded by this
testimony, held that the city failed to show that the legislative classification was
“reasonable or substantial” because it was “based on mere planning premises
without any documented support in professional literature.”*s

The application of Collins to the Bloomington ordinance in Dvorak Il
appears to be inconsistent with prior caselaw and Collins itself. The problem
began in Dvorak I, when the court of appeal sremanded the caseto thetrial court
so that the challengers would have an “opportunity for discovery in order to
determine what goals the Ordinance was designed to promote.”*** In doing so,
the Dvorak | court cited no precedent for its departure from the previously
accepted understanding of Callins, which provides that all presumptions arein
favor of the state actor and that the challenger must disprove “every conceivable
basis’ for the legidation, not simply those that were readily apparently or
supplied to the trial court by counsel or evidence.™®

179. Id. at 497.

180. Id.

181. Id. At the end of the opinion, the court also summarily suggested that a constitutional
right to privacy may be implicated by the ordinance because staying in compliance “may involve
decisionsrelatingto marriage, family, and childrearing.” Thecourt continuedthat “[c]onstitutional
protection of the right to privacy applies regardless of the choice an individual makeswith regard
to marriage and family. Therefore, the City may not burden those who exercise the choice not to
create a‘family’ as defined by the City.”

182. Dvorak I, 702 N.E.2d at 1125-26.

183. Callins, 644 N.E.2d at 80. Thelanguagein Collinsv. Day wasobviously crafted in light
of the well-known and sometimes frustrating fact that the Indiana General Assembly has no
legidative history. In deferenceto separation of powers, and recognizing that the judiciary should
not substitute its judgment for that of the legislature, the Indiana Supreme Court did not require
“evidence” of the goals that may have motivated a legislative body to create a classification.
Instead, Collinsdirected trial courtsto rely upon any reasonable set of circumstances which might
validatealegidativeclassification. In Collins, the court recognized that the heavy burden assumed
by challengersto alegidlative action was consistent with longstanding precedent. See, e.g., Sperry
& Hutchinson Co. v. Indiana, 122 N.E. 584, 587 (Ind. 1919). Deferenceto the elected legidature
isalong-standing principlein Indianacommon law. The Indianaappellate courts have repeatedly
endorsed the notion that absent theimplication of afundamental constitutional right, public policy
should be determined at the ballot box, through thelegislature, rather than through the courts. See,
e.g., Sanchez v. State, 749 N.E.2d 509, 516 (Ind. 2001).

[Clourts must be careful to avoid substituting their judgment for those of the more
politically responsivebranches. ... We[must also consider] the constitutional directive
in Article |, Section 1 that “al power is inherent in the people.” This too suggests
deference to legidation that does not run afoul of a specific constitutional provision.
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On remand of Dvorak |, the trial court noted several possible bases for the
ordinance, including the preservation of core neighborhoods and the desire to
limit the negativeimpacts caused by anumber of unrelated adultsliving together
inasingle dwelling unit. Dvorak asserted that these premises were insufficient
to support the ordinance, but presented no evidence demonstrating that they were
incorrect. By declaring the ordinance to be unconstitutional on this set of facts,
Dvorak 11 essentially shifted the burden to the city to prove, through a certain
quality of evidence, that: (1) the disparate treatment accorded by the ordinance
isreasonably related to inherent characteristics which distinguish the unequally
treated classes; and (2) that the preferential treatment isuniformly applicableand
equally availableto persons similarly situated. Dvorak 1 cites no precedent for
thisimplicit burden shifting. Indeed, there appears to be none.*®

In September 2002, the Indiana Supreme Court granted transfer in Dvorak
Il and vacated the court of appealsopinion. At thetimethisArticle waswritten,
it had not yet handed down its own opinion.

IV. DEVELOPMENTSIN THE COMMON LAW OF PROPERTY

Only one case during the survey period had a significant impact on the
common law of property. The court of appeals was asked to decide a case
involving aclaim of adverse possession in Allen v. Moran.*®® In this case, Mr.
Moran purchased property in Morgan County, Indiana, and wastold by hisseller
that a fence designated the eastern boundary of the property. The fence
apparently was erected by the neighbor for the purpose of restraining the
neighbor’s cattle. In 1995, the Allens purchased the neighboring tract and the
survey prepared in connection with that closing showed that the fence wasto the
west of the boundary line. Three yearslater, the Allens removed the fence and
began clearing the property line as shown on the survey they had obtained in
order to construct anew fence on that line."®® Thisaction displeased Moran, and
he eventually brought suit to quiet title to the land to the west of the old fence
line. Thetrial court agreed with Moran and entered judgment accordingly. The
Allens appealed and the court of appeals reversed the judgment of the trial
court.*®’

The court found that Moran had not satisfied his burden of showing that his

Id.

184. See, eg., Lake County Clerk’s Office v. Smith, 766 N.E.2d 707, 713 (Ind. 2002) (“In
determining whether a statute complieswith or violates Article |, Section 23, courts must exercise
substantial deferenceto legislative discretion.”) (citing Martin v. Richey, 711 N.E.2d 1273, 1280
Ind. 1999)); Linke v. Northwestern School Corp., 763 N.E.2d 972, 986 (Ind. 2002) (holding that
“the Linkes have not carried their burden to ‘negative every reasonable basis' for random drug
testing imposed on the class of which they are member.”); IHSAA v. Carlberg, 694 N.E.2d 222
(Ind. 1997) (“Wefind that Carlberg has not carried the burden to ‘ negative every reasonable basis
for his burden of limited eligibility imposed upon the class of which he isa member.”).

185. 760 N.E.2d 198 (Ind. Ct. App. 2002).

186. Id. at 199.

187. Id. at 200-01.
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alleged possession of theland up to the old fence line was sufficient to show that
he had adversely possessed that property.’®® One factor the court noted was that
there was no evidence that the parties ever agreed with one another that the old
fence line was actually the boundary between the two properties. Moran argued
that this case was similar to the 1995 case of Clark v. Auckerman'®® in which a
fence was found to be the border between two parcels. In Clark, the court relied
on prior case law to hold that if the parties have agreed upon aboundary between
their respective properties and have made improvementsin accordance with that
understanding, each party is estopped from denying the agreed-upon boundary
regardless of the time period of the possession.”®® However, the court pointed
out that in Clark there was evidence that both parties believed the fence to bethe
boundary and the adverse claimant had made a number of substantial
improvements to the fence and the area in dispute over the years.***

In this case, the court found that Moran did not meet the burden of making
this showing. He presented no evidence that both parties believed the actua
boundary of the propertieswasthe old fenceline, nor had he ever undertaken any
improvements to the strip of land in question. In short, Moran did not exhibit
“pal pable and continuing acts of ownership over the fence or the land around the
fence that was found, by the survey, to be the Allens’ land.”*** Because of this
failure, the court held that Moran had not adversely possessed the land in
guestion.

V. NEw STATUTES

Two statutes passed by the 2002 General Assembly made noteworthy
changes to Indiana property law. The first relates to the respective
responsibilitiesand obligations of residential tenantsand landlords. The second
recodified Title 32 of the Indiana Code.

A. The Landlord/Tenant Act of 2002

The Landlord/Tenant Act of 2002 became effective as of July 1, 2002.'%3
This legidation was aimed at improving the stock of rental housing throughout

188. A party asserting adverse possession must prove that his*“ possession was (1) actual, (2)
visible, (3) open and notorious, (4) exclusive, (5) under claim of ownership, (6) hostile, and (7)
continuousfor the statutory period.” Penn. Cent. Transp. Co. v. Martin, 353 N.E.2d 474, 476 (Ind.
Ct. App. 1976) (citing Longabaugh v. Johnson, 321 N.E.2d 865, 868 (Ind. App. 1975)). In
addition, the claimant must also have paid the taxes with respect to the property during the period
of adverse possession. IND. CoODE § 32-21-7-1 (Supp. 2002).

189. 654 N.E.2d 1183 (Ind. Ct. App. 1995).

190. Id. at 1186 (citing Adamsv. Betz, 7 N.E. 649 (Ind. 1906)).

191. Allenv. Moran, 760 N.E.2d 198, 201 (Ind. Ct. App. 2002).

192. Id. at202. Inaddition, the court of appeal scitesto no evidencethat Moran paid any taxes
on the property in question. This should be, in and of itself, sufficient to deny Moran’s claim of
adverse possession.

193. Pub. L. 92-2002, § 2 (codified at IND. CoDE 88 32-31-7-1 to -7 and 8§ 32-31-8-1 to -6
(Supp. 2002)).
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the state by requiring landlords to adhere to a certain level of maintenance of
residential property they lease,"** and requiring tenants to adhere to use
standards.’®® The new act appliesto dwelling unitsthat are leased after June 30,
2002, unlessthe |ease contains an option to purchase.”®” Any attempt to waive
compliance with the statute is void.**

The principal portion of the statute requires alandlord to do the following
with respect to the landlord’ s rental premises:

(1) Deliver therental premisesto atenant in compliance with therental

agreement, and in a safe, clean, and habitable condition.

(2) Comply with all health and housing codes applicable to the rental
premises.

(3) Make all reasonable efforts to keep common areas of a rental
premisesin a clean and proper condition.

(4) Provide and maintain the following items in a rental premises in
good and safe working condition, if provided on the premises at the
time the rental agreement is entered into:

(A) Electrical systems.

(B) Plumbing systems sufficient to accommodate a
reasonable supply of hot and cold running water at all
times.

(© Sanitary systems.

(D) Heating, ventilating, and air conditioning systems. A
heating system must be sufficient to adequately supply
heat at all times.

(E) Elevators, if provided.

(3] Appliances supplied as an inducement to the rental
agreement.'*

The tenant’s remedies under the statute for a failure of the landlord to
comply with these obligations are condition upon first giving written notice to

194. IND. CoDE § 32-31-8-5 (Supp. 2002).

195. Id. § 32-31-7-5.

196. Unfortunately the phrase “dwelling units’ is not defined in the statute. However, the
definitions of the Security Deposit statute, id. 88 32-3-1 to -19, which includes a definition of
“rental unit,” id. § 32-31-3-8, areto apply to the Landlord/Tenant Act of 2002. Seeid. §8 32-31-7-
2 and 32-31-8-2. On the other hand, the statute governing the modification of rental agreements
and tenant’s access to the rented premises uses the phrase “dwelling unit.” Id. § 32-31-5-3.
Perhaps a technical correction bill is necessary in order to clarify these terms and make them
consistent throughout the Code.

197. Id. 88 32-31-7-1 and 32-31-8-1.

198. Id. 88 32-31-7-4 and 32-31-8-4.

199. Id. § 32-31-8-5.
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landlord and then giving thelandl ord areasonabl etimeto completetherepairs.®®
The tenant may recover the tenant’s actual and consequential damages for
landlord’ sbreach, aswell asattorney’ sfees, injunctiverelief and any other relief
which is “appropriate under the circumstances.”***

On the other hand, atenant must comply with all health and housing codes
to the extent they impose obligations primarily on the tenant, keep the rental
premises reasonably clean, use thefacilitiesand systemslandlord isobligated to
maintain in areasonable manner, refrain from defacing or damaging the rental
premises and comply with reasonable rules and regulations of the landlord.?®? In
addition, the tenant must vacate the rental premises at the end of the lease term
in a“clean and proper manner.”?%

Thelandlord’ sremediesfor tenant’ sbreach of these obligationsarelikewise
conditioned upon prior written notice given to the tenant and a reasonable time
to remedy the problem, unlessthe rental agreement hasterminated.** If the non-
compliance has caused physical damageto the rental premises, thenthelandlord
must give noticeto the tenant specifying the repairs needed and documenting the
landlord’'s cost in making such repairs.?®® The landlord may recover actual
damages from the tenant (but apparently not consequential damages), aswell as
attorney’ sfees, injunctiverelief and any other relief whichis* appropriate under
the circumstances.”?*® The statute does not provide an independent right of the
landlord to terminate the rental agreement of a tenant for non-compliance with
the tenant’ srequirementsinthisstatute. Ostensibly, it would be aremedy which
is“appropriateunder the circumstances’ if acourt should sofind. Landlordswill
likely be making non-compliance with this statute an additional event of default
under the lease, which would have the effect of giving the landlord the right to
terminate the lease for non-compliance.

B. Recodification of Title 32

Inits2002 regular session, the IndianaGeneral Assembly recodified Title 32
of the Indiana Code through Senate Enrolled Act 57. The 450-page act made
tens of thousands of technical changes to the Code for the purpose of
“[recodifying] prior property law in a style that is clear, concise, and easy to

200. Id. § 32-31-8-6(b)(6).

201. Id. & 32-31-8-6(d).

202. Id. § 32-31-7-5.

203. Id. § 32-31-7-6.

204. Id. § 32-31-7-7(b)(1).

205. 1d. Unfortunately, the legislature did not utilize the same language in this section asin
the Securities Deposit statute which requires a landlord to provide notice to a tenant specifying
damages at the termination of the occupancy of the tenant in order to utilize any portion of the
tenant’s security deposit to effect such repairs. 1d. § 32-31-3-14. The case law is developing
standards for this type of notice which could easily be relied upon to determine the sufficiency of
alandlord’s notice under IND. CoDE § 32-31-7-7.

206. Id. § 32-31-7-7(f).
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interpret and apply.”**” Essentially, the recodification reorganized statutes and
attempted to clarify confusing or arcane language.

Unfortunately, one result of the recodification process was the merging of
two chapters, one which had previously expressly controlled over the other, in
amanner which creates ambiguity regarding the rights of non-citizens, or aliens,
to acquire, own and dispose of real property located in Indiana.*® Essentially,
Indiana Code section 32-22-2°%° contains statutes which reflect two different
paradigms concerning theright of aliensto ownreal property inIndiana. Indiana
Code sections 32-22-2-5 and 32-22-2-6"° grant full property rightsto all aliens,
whileIndianaCode sections 32-22-2-2 through 32-22-2-4°** grant different rights
to aliens depending upon whether or not they have declared their intention to
becomecitizens. After the survey period, the Indiana General Assembly enacted
legislation repealing Indiana Code sections 32-22-2-2 through 32-22-2-4 and 32-
22-2-6, effective July 1, 2003. As aresult, aliens currently have full property
rightsin Indiana.

VI. INDEX OF OTHER CASES

A number of cases handed down by the IndianaCourt of Appealsand Indiana
Supreme Court thisyear clarified an existing principle of law but were not, inthe
opinion of the authorsof this Article, significant enough to warrant analysis. As
atool for practitioners, we haveincluded this section asaguide to those opinions
handed down between October 1, 2001, and September 30, 2002, which may be
relevant to their practice.

In Allstate Insurance Co. v. Dana Corp.,**? the supreme court held that
ground water is the property of the landowner regardiess of the landowner’s
assertion of control over it.

In Bowling v. Poole,*** the court of appeals held that a purchase agreement
constituted a sale of the property in gross, rather than on a per-acre basis
notwithstanding that the seller was mistaken as to the number of acres of
property to be sold.

In Bradley v. City of New Castle,”** the supreme court held that if the
requirements of Indiana Code section 36-4-3-13*° are met, a court must order
annexation and may not refuse to do so based upon procedural irregularitiesthat
do not impinge on remonstrators’ substantive rights, because “aremonstrator’s

207. 1d. §32-16-1-2.

208. For a thorough discussion of this issue, see William E. Marsh & Tanya D. Marsh,
Restrictions on Alien Property Rights in Indiana: Contradictory and Unconstitutional, REs
GESTAE, Jan./Feb. 2003, at 19.

209. IND. CoDE § 32-22-2 (Supp. 2002).

210. Id. 88§ 32-22-2-5, -6.

211. Id. 88 32-22-2-5t0 -4.

212. 759 N.E.2d 1049 (Ind. 2001).

213. 756 N.E.2d 983 (Ind. Ct. App. 2001).

214. 764 N.E.2d 212, 215 (Ind. 2002).

215. IND. CoDE § 36-4-3-13 (Supp. 2002).
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challenge to annexation is not aregular lawsuit, but rather a special proceeding
the General Assembly may control.”#¢

In Circle Centre Development Co. v. Y/G Indiana, L.P.*" the court of
appeals upheld a lease provision in which the tenant affirmed that it was not
relying on any statements or representations of the landlord regarding the space
leased other than as expressly stated in the lease.

InCiticorp Vendor Finance, Inc. v. WM SSheet Metal, Inc.,”*® thedistrict court
held that a contractual provision requiring the payment of attorney’s feesin a
stated percentage of the amount delinquent on the contract is an unenforceable
penalty as it does not approximate actual damages.

In Cockrell v. Hawkins,**° the court of appeals held that O’ s 1/120th interest
in Blackacre was not sufficient to establish unity of title with the adjoining
Whiteacre, owned entirely by O, for the purpose of creating an easement by
necessity through Whiteacre to Blackacre after P purchased fee ssmple title to
Blackacre.

InCyr v. Yoder, Inc.,?*° the court of appeal sheld that the Home Improvement
Act appliesto residential home improvement contracts even where the amounts
due under the contract will be paid with insurance proceeds.

In EncoreHotelsof Columbus, LLC v. Preferred FireProtection,** the court
of appeals found that a project owner was unjustly enriched in failing to pay a
subcontractor the compensation to which it was entitled.

In Floyd v. Rolling Ridge Apartments,?*? the court of appeals held that a
landlord did not fail to comply with the Indiana Security Deposit statute in
providing a notice at the end of the renewed term of the lease as the renewal
itself was a continuation of theinitial |ease and not anew lease.

In Fort Wayne v. Certain Southwest Annexation Area Landowners,** the
supreme court heldthat “ courtsreviewing annexation challenges should focuson
whether the muni cipal ity made credible and enforceable commitmentsto provide
equivalent services to similar areas. Courts are not authorized to dissect the
minutiae of what are essentially legislative decisions.”

In Kopinski v. Health and Hospital Corp. of Marion County®** the court of
appeal s held that an enforcement authority may not issue a demolition order for
ahomewhich, following afire, is structurally sound and repairable if the owner
is making reasonabl e efforts to repair the property.

In Luhnow v. Horn,? the court of appealsheld that alandowner isnot athird
party beneficiary to a contract entered into by a county drainage board with

216. Bradley, 764 N.E.2d at 215.

217. 762 N.E.2d 176 (Ind. Ct. App.), trans. denied, 774 N.E.2d 518 (Ind. 2002).
218. 206 F. Supp. 2d 962 (S.D. Ind. 2002).

219. 764 N.E.2d 289 (Ind. Ct. App. 2002).

220. 762 N.E.2d 148 (Ind. Ct. App. 2002).

221. 765 N.E.2d 658 (Ind. Ct. App. 2002).

222. 768 N.E.2d 951 (Ind. Ct. App. 2002).

223. 764 N.E.2d 221, 229 (Ind. 2002).

224. 766 N.E.2d 454 (Ind. Ct. App. 2002).

225. 760 N.E.2d 621 (Ind. Ct. App. 2001).
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respect to replacement of drainage tiles within the drainage board’ s easement
areaadjacent to alegal drain and that the drainage board itself isalandowner to
the extent of such easement for purposes of application of the “common enemy
doctrine.”

In Macklin v. United Sates,?*® the U.S. Court of Appeals for the Seventh
Circuit held that a property owner’s claims against the IRS were barred as not
timely filed.

In Mercantile National Bank v. First Builders of Ind., Inc.,*” the supreme
court overruled a court of appeals decision holding that a subcontractor could
recover fromthe owner of property in which it holds amechanicslien regardless
of the net damages due to the owner from the prime contractor.

In Murdock Construction Management v. Eastern Star Missionary Baptist
Church, Inc.,”® the court of appeals held that a construction manager is not
entitled to amechanic’ sliento securethefeedueit for providingitsconstruction
management services.

In Network Towers, LLC v. Board of Zoning Appeals of LaPorte County,?**
the court of appeals held that the undocumented opinions of remonstrators that
wireless communi cation tower would adversely affect their property valueswas
not evidence upon which the board of zoning appeal s could deny an application
for aconditional use permit.

In PCL/Calumet v. Entercitement, LLC,** the court of appeals held that
certain mortgages had priority over amechanic’slien.

In Ransburg v. Richards,?" the court of appeals held that an exculpation
clause in a residential lease whereby the tenant waives claims against the
landlord based upon the condition of the premisesisvoid asagainst public policy
to the extent that it appliesin the event of the negligence of the landlord because
of long-standing rules of tort liability in the landlord-tenant relationship.

In Schuman v. Kobets?** the court of appeas held that consequential
damages are not avail ablein an action by atenant against the landlord for breach
of the implied warranty of habitability.

In SPCA v. City of Muncie,*® the court of appealsheld that aMuncie zoning
ordinance prohibits an owner from expanding a non-conforming use beyond the
original footprint of the building or structure, unless such expansion is
“incidental” to the non-conforming use.

In Satev. Bishop,?** the court of appeal sheld that consistent with Daugherty
v. Sate,”* that atrial court has the discretion to disallow a party’s request to

226. 300 F.3d 814 (7th Cir. 2002).

227. 774 N.E.2d 488 (Ind. 2002).

228. 766 N.E.2d 759 (Ind. Ct. App. 2002).

229. 770 N.E.2d 837 (Ind. Ct. App. 2002).

230. 760 N.E.2d 633 (Ind. Ct. App. 2001), trans. denied, 783 N.E.2d 697 (Ind. 2002).
231. 770 N.E.2d 393 (Ind. Ct. App.), trans. denied, 783 N.E.2d 700 (Ind. 2002).

232. 760 N.E.2d 682 (Ind. Ct. App.), trans. denied, 774 N.E.2d 515 (Ind. 2002).

233. 769 N.E.2d 669 (Ind. Ct. App. 2002).

234. 775N.E.2d 335 (Ind. Ct. App. 2002), vacated, 2003 Ind. LEXIS 169 (Ind. 2003).
235. 699 N.E.2d 780 (Ind. Ct. App. 1998).
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withdraw its previously-filed exceptionsin an eminent domain case, but it should
allow thewithdrawal of exceptionsexcept in caseswhereinjusticewould result.)

In Tahoe-Serra Preservation Council, Inc. v. Tahoe Regional Planning
Agency,”* the Supreme Court held that a temporary moratorium on developing
real property does not constitute a per se partial taking requiring compensation
under the Takings Clause of the United States Constitution.

In Town of Lizton v. Sorm,*’ the court of appeals held that a municipality
may not simultaneously annex parcel sof land which adjoin each other when only
one adjoins the municipality itself.

In Vadas v. Vadas,*® the supreme court held that a couple had only
“gpeculative” interest in their home, owned by husband’ s father, because there
was ho purchase agreement or other evidence of present intention to transfer the
house to couple after they “got back on their feet financially.”

236. 122 S.Ct. 1465 (2002).
237. 769 N.E.2d 622 (Ind. Ct. App. 2002).
238. 762 N.E.2d 1234 (Ind. 2002).
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