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“The mold in Mary Davis’s rental had festered from bedroom window 

sills, crawled along dining room walls, and collected in stainable globs in 

her bathtub.  For months, the foster mother said, she called her landlord 

and his wife to report the problem growing in her home. Unfamiliar with 

legal procedures and her rights, Davis struggled . . . under cross-

examination. . . . . During Davis’s confusing cross-examination, riddled 

with comments and rambling denials, the landlord’s attorney repeatedly 

interrupted; at one point, the attorney asked Davis to ‘speak properly.’” 

Crystal Carreon
1
 

 

 

“If the landlord initiates possession of real estate proceedings, the court  

focuses solely on the breach of contract instead of looking to surrounding 

circumstances. If shelter is considered a basic human right, this 

unforgiving legal rule is at odds with justice.”     

      Devin Hillsdon-Smith
2
 

 

 

“The States Parties to the present Covenant recognize the right of 

everyone to an adequate standard of living for himself and his family, 

including adequate food, clothing and housing . . .”. 

Article 11, International Covenant on 

Economic, Social and Cultural Rights 

 

 

“. . . we look forward to a world founded upon four essential human 

freedoms, [including] . . . freedom from want . . .” 

President Franklin Delano Roosevelt,  

State of the Union Address, January 1941 

 

     

                                                 
1 
 1L student, IU Robert H. McKinney School of Law, October 2011.  In general, student’s names have been 

omitted, save for a few instances where their names have been used with their  permission.  The students’ original 

papers all are on file with Professor Florence Wagman Roisman at the IU Robert H. McKinney School of Law.  

The tenant’s name has been changed; minor corrections to punctuation have been made. 
2 
 1L student, IU Robert H. McKinney School of Law, October 2011.   
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Introduction: Background of the Project 

 

In the Fall semester of 2010, second year students in the Evening Division at the Indiana 

University Robert H. McKinney School of Law satisfied one of the requirements for their 

Property course by visiting a landlord-tenant court and writing a report about the experience.  

Most of the students went to the Marion County Center Township landlord-tenant court, and the 

reports identified a number of significant problems at that court and others.  At the end of the 

semester, five of the students joined their professor in a project designed to address these issues.
 
 

They worked through the spring and summer and then, joined by a sixth student, through the Fall 

of 2011.   

 

The issues considered included these: 

· access to the court and court proceedings for people with disabilities; 

· access to the court and court proceedings for people with limited English proficiency; 

· providing information in the summons/complaint and before the court proceedings 

about substance, procedure, and legal and housing help available; 

· changing the substance of the proceedings so that tenant claims of bad conditions 

would be considered at the same time as landlord claims of non-payment of rent; 

· the application of the Protecting Tenants at Foreclosure Act; and 

· the fate of tenants who are evicted because of orders from a health department or 

comparable agency.  

 One underlying concern with all small claims courts is that many of the litigants are not 

represented by legal counsel. The lack of legal representation is compounded by the other issues 

listed above.  As one student noted, “[the judge] told us that . . . the average person doesn’t know 

what they are doing in a court, which slows the process.”
3   

While observing landlord-tenant court, 

another student noticed that “[n]one of the tenants I observed were represented by counsel.”
4 

 

 Some of the six students were volunteers; others did this work for credit under the “ACE” 

– Advanced Course-Related Experience – program.  The project was named “ACE - L&T.”  

While we took into account activities in other states and elsewhere in Indiana, our focus was on 

Marion County and its unique system of nine township small claims (including landlord-tenant) 

courts. 

 

The ACE activities included legal and practical research into many issues and the 

operations of different landlord-tenant and housing courts.  We met with three judges – the 

Honorable Michelle Smith Scott, judge of the Center Township Small Claims Court; the 

Honorable Garland Graves, judge of the Warren Township Small Claims Court; and the 

Honorable Louis F. Rosenberg, the Circuit Court judge whose responsibilities include oversight 

of the township courts. We also met with the Lawrence Township Trustee, Russell Brown, 

                                                 
3 
 1L student, IU Robert H. McKinney School of Law, October 2011.   

4 
 1L student, IU Robert H. McKinney School of Law, October 2011.   
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Esquire.  We consulted with advocates from Indiana Legal Services, Inc. (ILSI) and the 

Neighborhood Christian Legal Clinic (NCLC).  We consistently drew on the experience and 

wisdom of Professor Fran Quigley and his work with the Health and Human Rights Clinic at the 

IU Robert H. McKinney School of Law. 

 

In the Fall of 2011, two additional groups of students were required by their professors to 

visit landlord-tenant courts and to report on what they found there. With the benefit of the work 

already done through the ACE project, these students were asked particularly to focus on the 

issues already delineated and to attend, if possible, courts other than that in Center Township, 

from which we already had a good number of reports.  Students in Professor Florence Roisman’s 

day class and Professor Carlton Waterhouse’s evening class wrote such reports. 

 

What follows is a report on the issues we have identified to date and a set of 

recommendations.  We regard this as a very preliminary summary offered for purposes of further 

discussion. In particular, because the reports on landlord-tenant court proceedings are from first 

and second year students who may not fully appreciate what they have seen or heard, we 

understand that some of the reports may be inaccurate, and we hope that officials of those courts 

will give us accurate information so that we may correct those errors.  Most students visited 

Center Township; a fair number went to Perry and Lawrence Townships; a few went to other 

townships or other counties. 

 

Marion County is divided into nine townships, and, unique in Indiana, each township has 

its own small claims court, and landlord-tenant proceedings are part of the small claims courts’ 

jurisdiction.  A tenant-defendant may file a demand for trial by jury, thus causing the case to be 

removed to Superior Court.
5
  A party who loses in small claims court may appeal to Superior 

Court and secure a trial de novo.
6
  

 

The nine township small claims courts hear approximately 70,000 cases per year, about 

half of which involve landlord-tenant matters. Most of those 35,000 landlord-tenant cases are 

filed in Center Township.  Cases must be filed in the township in which the property is located.
7
  

The small claims court judges are elected for four-year terms.
8
  All of them are part-time judges 

except for the judge in Center Township, who is a full-time judge. The court staff and facilities 

are provided by the township trustee out of the township’s budget.
9
 

                                                 
5
  Indiana Rules of Court, Small Claims, Rule 2(B)(10). 

6 
 Marion Superior Court Civil Rules, LR49-TR79.1-228(C). 

7 
 I.C. 33-34-3-1 (c)  

8 
 I.C. 34-34-2-1 

9 
 I.C. 33-34-6  
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I.  BASIC DUE PROCESS ISSUES. 

 

A.  Judgments Entered by Clerks. 

 

From the students’ reports, it appears that in one or more courts default judgments are 

being entered by a clerk before the judge enters the courtroom. We were told by ILSI staff that 

this had occurred in another court and the practice had been stopped after ILSI attorneys 

discussed the matter with the judge.  Students may have observed this in Perry Township and in 

Vanderburgh County.  No judgments – default or otherwise – ever should be entered by anyone 

other than a judge.
10

 

 

B.  Abusive Behavior by Court Staff. 

 

Although the students uniformly reported that court staff were courteous to them, there 

were occasional reports of court staff in Center Township being abusive to litigants.  Thus, for 

example, one student reported that a Center Township constable “yells” at people not to sit in the 

front row, and suggested that a sign indicate that the front row is reserved. Other students 

commented on intimidating behavior: one wrote that “the constables glared at everyone”; 

another, that “it made me feel unwelcome and I left!” Several students observed a situation 

where a witness was testifying that a landlord had left a letter saying “Get your shit out.”  As one 

student reported:  

 

As soon as the word ‘shit’ left her mouth, despite the fact that she was allegedly repeating 

what had been written by the landlord, the constables both stepped forward and shouted, 

“that kind of language will NOT be used in this courtroom!” While she was defending 

her choice of words by claiming that she was merely recounting what had been left on the 

door by the landlord, the constable was escorting her out by the arm.  

 

C.  Treatment of People with Disabilities. 

 

While equal treatment for people with disabilities is required by the Americans with 

Disabilities Act (ADA) and the Fair Housing Act, it also is a fundamental requirement of due 

process and therefore is discussed here.  We consider two disability-related issues: access to the 

courts and the substantive treatment of people with disabilities. 

 

1.  Access to the Courts for People with Disabilities. 

 

At least some of the court facilities present impediments to persons with disabilities, 

including mobility, vision, and hearing impairments.  Thus, for example, one student reported 

that 

 

the courtroom in Center Township would be extremely difficult to access for a person 

                                                 
10 

 This issue’s raised by a Sullivan County case now before the Indiana Court of Appeals, Reynolds v. Capps, Cause 

No.: 77A05-1110-SC-00567.  
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with physical disabilities.  It is located in a corner room in the basement that is accessed 

through a narrow office area. All of the chairs in the room are folding chairs, and the 

aisles are also narrow.  The judge’s bench is also tall, and there are no microphones in the 

room.  It would be very difficult for a person using a wheelchair to maneuver the 

courtroom, and to see the judge. 

 

Another student noted that the Center Township courtroom was significantly overcrowded, 

which poses a problem for people with disabilities and for others as well. 

 

In Perry Township, a student had to consult Google maps to find the ramp; s/he wrote: 

 

on immediate observance of the building it is not readily visible. A sign indicating 

where the handicapped ramp is might be helpful. I could not see any buttons available 

inside the building or outside of the small claims court office which would allow a 

disabled person to automatically open the doors. 

 

Another student reported that the building was hard to find, even with printed directions; s/he 

said that there is no sign for the court on East Thompson Road. Additionally, in Washington 

Township, a student recommended that a sign for the court be placed on Keystone Avenue. 

 

A student who attended Elkhart Superior Court 3, in Goshen, Indiana, reported that “. . . 

the courtroom was very small and the bailiff requested that people wait outside . . .  the 

courtroom until it was time for their case to be heard.”  Another reported that there were not 

enough seats in Vanderburgh County small claims court in Evansville Civic Center. 

 

Each township court should have a disability assessment performed.  Pursuant to the 

ADA, each public entity is required to perform a self-assessment of its ADA compliance. This 

process must afford interested persons an opportunity “to participate in the self-evaluation 

process by submitting comments.”
11

  The trustees and small claims courts must assure 

compliance with these provisions, but are not necessarily required to implement the 

recommendations brought forward in the assessment.  

 

We have identified volunteers who will perform these assessments for the township 

courts. This generous offer should be accepted swiftly.  Once the assessments have been 

completed, the judges and township officials can decide what changes to make and on what 

timetable.  In a perfect world, all of these changes would be made immediately.  However, we 

understand that change will likely need to take place over time. The first step is obtaining an 

assessment to better understand the task at hand.  

 

2.  Substantive Treatment of People with Disabilities. 

 

Several students observed cases in which a tenant had, or claimed to have, a disability, 

and asked for some accommodation, such as more time within which to move.  Here is one 

                                                 
11

  U.S. Department of Justice ADA Title II Regulations, 28 C.F.R. §35.105 (2010). 
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example, from Center Township.  In this case, it appeared that rent had been paid through the 

end of the lease term, October 31, but the landlord claimed he wanted possession on that date in 

order to make needed repairs.  The tenant reportedly said 

 

he is a disable[d] war veteran on a fixed income. His mobility is limited and is supported 

with the use of a cane. His disability and limited mobility make moving residences and 

his personal property a heavier burden than it would be without his disability and limited 

mobility. 

 

The tenant’s request for additional time was denied; on October 25, he was ordered to vacate by 

November 1. 

 

Under the federal Fair Housing Act, persons with disabilities are entitled to “reasonable 

accommodations” that certainly might include additional time within which to move.
12

  Such 

persons also may be entitled to assistance in securing additional income or alternative housing. 

Because most tenants with disabilities are unlikely to know about their rights, courts should be 

alert to such situations and should, at the very least, encourage tenants with disabilities to secure 

appropriate legal and housing advice. 

 

D.  Treatment of People with Limited English Proficiency. 

 

1.   Access to the Courts for People with Limited English Proficiency. 

 

This, too, is fundamentally a due process issue, although there maybe statutes and court 

rules that require that certified interpreters be available to litigants whose proficiency in English 

is limited.  Students observed very different approaches to language problems.  In some cases, it 

appears that certified interpreters were employed.  In Perry Township, however, several students 

observed a case in which the person representing the plaintiff  

 

told Judge Spears that the tenant spoke zero English, and requested that the case be 

pushed back until an interpreter could be brought to court. . . . .  The landlord stated that 

he had a man working at the country club that spoke Spanish and could be used, which 

the judge said would be fine.  

 

As a student observed, 

 

It appeared that [the tenant] did not completely understand who the interpreter would be 

for the following hearing, and it is almost certain that he did not know that it would be 

provided by the plaintiff.  Since he did not know this, it is unreasonable to expect that he 

would be able to object if the need arose.  

 

“Judge Spear even commented that in the surrounding area there is a large population of 

minorities, and many have been here for a long time”; he noted that “Chin interpreters were 

                                                 
12

  42 §USC 3604(f)(3)(B). 
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needed fairly often because there was a decent-sized ethnic Chin Burmese refugee population in 

Marion County.”  Nonetheless, he favors volunteer interpreters because of court’s budget.  The 

students understood him to say 

 

that it isn’t worth it, as a budgetary reason, to keep an interpreter at the courthouse.  They 

mainly look for volunteers to help, as the judge told us he used to have a volunteer 

fireman that spoke Spanish come down on court days. Judge Spear said there is an 

official list of interpreters that he can call upon, for most all languages, but they often 

charge.  

 

Another student reported that Judge Spear had said that in one case, one party “spoke an obscure 

language and the nearest interpreter was in Chicago. He encouraged the parties to settle in order 

to avoid paying for the interpreter.”   

 

A student concluded: 

 

The fact that the court was asking law students to volunteer to interpret for the first case, 

or just letting the landlord bring an employee, shows that the court must really be tight on 

money or just not concerned with quality of the interpreter. 

 

In Warren Township, a student noted that “there were a number of Hispanic defendants 

for the cases, and not a single court interpreter in sight.”  In Wayne Township, students saw a 

Hispanic tenant who “had a difficult time trying to keep up with what was happening to her.” 

Although she “came to court with her children and another woman,” “she wasn’t allowed to 

defend herself or even speak to her situation.” 

 

2.  Substantive Treatment of People with Limited English Proficiency. 

 

Some students saw a situation in which a landlord dealt in English only with a tenant 

whose understanding of English was limited; this led to confusion and, ultimately, the eviction of 

the tenant, though she had been trying to make her rent payments.  This was in Warren 

Township, before a pro tem judge: 

 

The tenant, who had brought her child to the proceeding, . . . could not afford all of what 

was owed, and despite [her] trying to pay part of it, the judge ordered her to leave the 

property. . . . The woman was visibly upset and said that was not possible for her because 

of all her small children.  She had made part payments, which the landlord had accepted – 

“accidentally,” he said.  The tenant “was not sure why the landlord was refusing her 

payments because she was under the impression that she was allowed to make payment 

installments toward the overall overdue balance.  The landlord admitted the letters 

written to her were in English and his staff had made no real effort to fix the language 

barrier. 
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II. UNSATISFACTORY RESOLUTION OF HEALTH ISSUES. 
 

Many students observed cases involving serious health issues, including mold, bedbugs, 

and lack of heat.  In several of these cases, the tenants supported their complaints with 

photographs, reports from health or housing officials, or other witnesses.  In virtually all of these 

cases, the judge gave the landlord a judgment of possession; in none of these cases did a judge 

give the tenant effective relief.  Moreover, in none of these cases was there any indication that 

the judge took any other action that might lead to elimination of the health problem – the mold, 

the bedbugs, or the absence of heat (in one case, the literal, and apparently uncontested, absence 

of a furnace!).  In other words, the court did not impose on the landlord any penalty for the 

unhealthy, unlawful conditions and did not take any step to have the unhealthy, unlawful 

conditions eliminated.  

 

The instances observed by the students are only the tip of an iceberg.  These students 

happened to be in court when these tenants raised the health issues; more significantly, it is likely 

that most tenants who experience these health problems do not go to court to complain about 

them, either because they have no reason to believe that this would have any impact or because 

they cannot afford the time or the money to go to court. 

 

We provide below some illustrations of what students observed, and then suggestions for 

improved handling of these claims. 

 

A.  Illustrations of Ineffective Responses to Tenants’ Claims. 
 

In Lawrence Township, several students heard complaints about mold:  

 

The mold in Mary Davis’s rental had festered from bedroom window sills, crawled along 

dining room walls, and collected in stainable globs in her bathtub.  For months, the foster 

mother said, she called her landlord and his wife to report the problem growing in her 

home.
13

   

 

Davis “called all the time”; although there were “minor repairs over the months, Davis said the 

landlord told her that the mold was dirt.”  The Marion County Health Department issued 

violation notices. 

  

 Davis said “that she stopped paying rent when she was forced to move out due to the 

severity of the living conditions.”
14

 The landlord sued, seeking $1,165 for rent, late fees, court 

filings, and cleanup costs.  Davis sought a refund in rent.  In court, the landlord was represented 

by counsel; Davis represented herself.  She brought photos of the mold and the health department 

report.  She said she had purposefully stopped paying rent and moved out before her lease 

expired. 

 

                                                 
13

  The tenant’s name has been changed; minor corrections to punctuation have been made. 
14

  This statement is from the report of the second student who heard this case. 
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Unfamiliar with legal procedures and her rights, Davis struggled . . . under cross-

examination. . . . . During Davis’s confusing cross-examination, riddled with comments 

and rambling denials, the landlord’s attorney repeatedly interrupted; at one point, the 

attorney asked Davis to “speak properly.” 

 

The pro tem judge granted judgment for the landlord for $1,165.  He then “asked a few 

more questions of Davis, and then told her about ‘constructive eviction.’” He told her “that had 

she moved out earlier, she would not have been liable.”  Concluding the session, he reduced the 

judgment to $340.00, a portion of the rent due for December.   

 

Although the tenant had given oral notice in December that she was moving out because 

of the mold, the judge initially held her responsible for paying rent for January and February and 

part of March. After the case had been decided, the judge told law students that if the tenant had 

provided written notice before she moved out, “then she could have a case for constructive 

eviction and could even get money back for previous months of paid rent.  But because she 

moved out when her lease expired . . ., she had to pay for the unpaid rent for two last months.”
15 

 

 

In Washington Township, too, students observed a case involving mold.  The tenant said 

he had discovered the mold shortly after moving in and informed the landlord, who did not get 

rid of the mold.  The tenant said he 

 

hired a professional . . . who informed him that the mold was throughout the apartment 

and would be very expensive to get rid of. The tenant then ceased paying rent and left 

some possessions at his apartment, but began residing with a friend.  After several 

months of non-payment, the landlord initiated this action for possession . . . . 

 

Judge Steven Poore gave judgment for the landlord.  Students reported that Judge Poore said that 

mold is “one of the most common tenant defenses” in Washington Township because “much of 

the township rests on marshland.” They reported that Judge Poore said that many tenants argue, 

in effect, res ipsa loquitor: “prior to moving in . . . she or he did not have any health problems, 

but after moving in, she or he discovered mold and thereafter experienced health problems.” The 

students understood Judge Poore to say that he does not usually allow these defenses. 

 

In Allen County, students observed a case where a tenant said she had vacated the 

property because of bedbugs; Magistrate Judge Jennifer DeGroote granted possession to the 

landlord and set a date for a damages hearing.  Acting in a way not observed by students 

attending any other court, Judge DeGroote gave the tenant a list of legal resources in Allen 

County and encouraged the tenant to consult with the Allen County Bar Association.  

 

B.  Improved Responses to These Problems.  
 

The inadequate responses to these health threats are related to, but a special case of, the 

general treatment of tenant complaints of substandard conditions.  In general, if a tenant 

                                                 
15

 The student reports leave unclear whether the judge ultimately amended this. 
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complains about any substandard conditions and says that s/he has complained to the landlord 

(and sometimes a government agency) without effect and has withheld rent in an effort to induce 

the landlord to make the repairs or to pay for services the landlord should have provided, the 

judge will grant a judgment of possession to the landlord and, at most, set a future date for a 

damages hearing to consider the tenant’s claims.  Some judges apparently tell tenants that their 

complaints cannot be heard even in this bifurcated form, that tenants must file separate actions in 

order to pursue their claims.  This bifurcated procedure is not consistent with existing law. 

 

1.  The Law. 

 

Judge Steven Spear of Perry Township, who generously made time to talk to the law 

students who visited his court, seemed to speak for many judges when he said (as reported by 

several students) that “there is no defense for not paying rent.”
16

  Reportedly, Judge Spear said 

that if there is an issue with regard to conditions at the property, “the tenant has two options. The 

tenant can move out, and the landlord may be subject to damages, or the tenant can remain in the 

dwelling, but he or she must pay rent. . . . [T]enants cannot refuse to pay rent and continue to live 

in the dwelling.”  As related by several students, Judge Spear discussed  

 

hypothetical cases where the tenant refused to pay rent because the properties they were 

occupying were infested with black mold, lacked heating in winter or lacked air 

conditioning in the summer. The tenants would argue that the landlord had breached their 

contract first because they refused to correct problems with the property, even if it were 

spelled out in the contract that the duty to correct these deficiencies rested with the 

landlord.  The tenants would then refuse to pay rent and the landlords would file suit to 

evict the tenants. Judge Spear made it clear that this argument was no defense for not 

paying rent under Indiana law.  For a tenant to acquire any remedy, they would have to 

vacate the property and then file suit against the landlord to recover. [Emphasis added.] 

 

Judge Spear . . . [said that] the law was purposely set up to favor landlords for policy 

reasons. Judge Spear noted that other states, namely New York, have a legal situation that 

is not favorable to landlords. This creates less incentive to become a landlord, meaning 

there are fewer properties that are available, driving up the price of property that is 

available. By having a legal environment that favors landlords, Indiana has a generous 

amount of reasonably-priced property that is available. 

 

Two different situations are involved in this discussion: first, where the lease agreement 

expressly imposes on the landlord a duty that the landlord has breached – e.g., to provide heat or 

air-conditioning or to avoid and remove mold; second, where the lease does not expressly 

impose such a duty.  In the first case, it is clear that the landlord has an express, contractual duty; 

the only question is whether the tenant’s duty to pay rent is dependent upon, or independent of, 

the landlord’s express contractual duty (to provide heat, air-conditioning, mold-avoidance or 

                                                 
16

  A student reported that a Johnson County judge said that he sometimes reduces or eliminates rent for tenants 

because “the landlord is required to provide a habitable environment or he is not entitled to collect rent.”  Also, as 

indicated below, at least two township judges reportedly said that they allow repair-and-deduct claims. 
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removal, or other services).  While there is an old common law rule that covenants in a lease, 

unlike covenants in a contract, are independent of each other, this common law rule has been 

rejected in the vast majority of U.S. jurisdictions, by all the leading treatises, and by the 

Restatement of Property.  The notion that lease covenants are independent (although contract 

covenants long have been held to be dependent) was rejected by the Indiana Court of Appeals in 

Breezewood Management Co. v. Maltbie, 411 N.E.2d 670 (Ind. App. 1980) and rejected by the 

Indiana Supreme Court in its decision recognizing an implied-in-fact warranty of habitability in 

residential leases.
17

 Thus, in the hypothetical case where the contract “spelled out . . . that the 

duty to correct these deficiencies rested with the landlord,” the tenant certainly should be able to 

defend against a claim for non-payment by arguing that the landlord’s failure to perform his 

express duty eliminated or reduced the tenant’s obligation to pay rent. 

 

Where the lease does not impose on the landlord an express duty with respect to 

conditions, two doctrines come into play: constructive eviction and implied covenants. They 

should be analyzed separately. 

 

a.  The Implied Covenant of Quiet Enjoyment and the Doctrine of Constructive 

Eviction. 

 

Like virtually all United States jurisdictions, Indiana recognizes that every residential 

lease includes an implied-by-law covenant of quiet enjoyment and that a landlord breaches this if 

s/he actually or constructively evicts a tenant.
18 

 With the other jurisdictions, Indiana recognizes 

that if a landlord creates very bad conditions at a property, the tenant may terminate the lease and 

be released from all obligations under it.
19

  The obligation on the part of the tenant is to vacate 

the property within a “reasonable time.”
20

 

 

When the students heard judges talk about constructive eviction, the judges always 

rejected application of the doctrine because the tenant had not vacated the property.  But in none 

of these cases had the judge considered whether a “reasonable time” had elapsed.  As the 

doctrine of constructive eviction developed in the mid-twentieth century, courts acknowledged 

that where families – particularly low-income, minority, female-headed families with children – 

had few opportunities to find alternative housing, a “reasonable time” within which to vacate 

might be a substantial period of time, indeed.
21 

 As township and other courts in Indiana apply 

the doctrine of constructive eviction, they should take into account the necessity of determining 

what is a “reasonable time” within which the particular household should move. 

 

b.  The Implied Warranty of Habitability. 

 

                                                 
17

  Breezewood Management Co. v. Maltbie, 411 N.E.2d 670 (Ind. App. 1980) and Johnson v. Scandia Associates, 

Inc., 717 N.E.2d 24 (Ind Sup. Ct. 1999). 
18  

Sigsbee v. Swathwood, 419 N.E.2d 789, 794 (Ind. Ct. App. 1981).    
19 

 Sigsbee v. Swathwood, 419 N.E.2d 789, 794 (Ind. Ct. App. 1981).    
20 

 Sigsbee v. Swathwood, 419 N.E.2d 789, 794 (Ind. Ct. App. 1981).    
21

 See Robert S. Schoshinski, Remedies of the Indigent Tenant: Proposal for Change, 54 Geo. lL. J. 519, 530 (1966), 

citing cases. 
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As indicated above, the Indiana Supreme Court already has recognized that landlord 

obligations with respect to conditions may be implied into a residential lease.  This is the holding 

of Scandia,
22

 which recognized covenants implied-in-fact.  Thus, the court must ask whether 

there is an implied-in-fact covenant – e.g., in a situation where the landlord has indicated that it 

accepts responsibility for removing mold, but then does not act adequately to accomplish the 

removal. 

 

Beyond the implied-in-fact covenant, however, is a maintenance covenant implied by 

law.  Such a covenant is recognized in the vast majority of U.S. jurisdictions, by all the leading 

treatises, and by the Restatement of Property.  It has been accepted by the Indiana Supreme 

Court for home sales, and had been accepted by the Indiana Court of Appeals for residential 

leases.
23

  While not specifically addressed, it seemed to be rejected by the Indiana Supreme 

Court in Scandia, however. 

 

But Scandia was decided in 1999, and the Indiana legislature changed the landlord-tenant 

law in 2002.  In 2002, the legislature imposed on residential landlords a statutory obligation to 

maintain the premises in decent, safe, and sanitary condition and established the tenant’s 

remedies of actual damages and consequential damages, attorney's fees and court costs, 

injunctive relief, and any other remedy appropriate under the circumstances.
24

   Thus, residential 

landlords in Indiana now have an express obligation with respect to maintenance of the property, 

just as they would have if the obligation had been imposed by contract.  Since contractual 

obligations would be enforceable by the tenants under a doctrine of dependent covenants, the 

statutory obligation – imposed by the legislature – also is enforceable in that same way.  Other 

jurisdictions have recognized that when the legislature imposes this duty on a landlord, it can be 

enforced by a tenant.  The classic statement was by Justice Cardozo, who wrote that the 

legislature must have had in mind that tenants could enforce such a law because they were the 

only people likely to do so.
25

  

 

Although no students observed a situation in which tenant defenses were taken into 

account, at least two judges told students that they do allow tenants to use rent money to make 

repairs and then deduct that amount from the rental payments owed.  Students reported that 

Judge Poore of Washington Township told them that if a tenant has paid for repairs, he credits 

the repair payment against the rent due.  Students reported also that Judge Smith Scott of Center 

Township told them that this is a proper procedure for tenants to follow.  This repair-and-deduct 

remedy is appropriate, but it is appropriate because the obligations of the tenant and the landlord 

are dependent.  The rationale for the repair-and-deduct remedy also is the rationale for 

considering tenant injury as an offset to the landlord’s claim for rent.  Most needed repairs are 

not inexpensive enough for tenants to make on their own – which is why the duty to remove 

mold or bedbugs or replace furnaces is put on the landlord. 

 

                                                 
22 

 Johnson v. Scandia Associates, Inc. 717 N.E.2d 24 (Ind. 1999). 
23

  Theis v. Heuer, 280 N.E.2d 300 (Ind. 1972), Barnes v. MacBrown, 323 N.E.2d 671 (Ind. App. 1975), and 

Breezewood Management Co. v. Maltbie, 411 N.E.2d 670 (Ind. App. 1980). 
24

  I.C. 32-31-8-5, 6. 
25

  Altz v. Lieberson, 233 N.Y. 16, 134 N.E. 703 (N.Y. 1922).  



 Page 15 

 

2.  How Tenant Complaints Should be Addressed. 

 

As shown above, there is no legal justification for the bifurcated procedure (eviction with 

additional facts being presented at the damages hearing at a later date) now used in landlord-

tenant proceedings.  There are many situations in which a landlord’s claim to possession because 

of non-payment of rent may be defeated because of a tenant’s claims: the landlord may be failing 

to perform an obligation explicit in the lease; the tenant may have a constructive eviction claim; 

the landlord may be failing to perform an obligation implied-in-fact; the landlord may be failing 

to perform an obligation imposed by statute.  In any of these situations, the landlord’s breach 

may eliminate or reduce the tenant’s obligation to pay rent, and the landlord may not be entitled 

to possession based on nonpayment. 

 

Some judges have resisted this logic, offering a variety of reasons.  Judge Scott is 

reported to have said that she thinks it better for the tenant to leave a property that is substandard 

– but that is a decision for the tenant to make and, unfortunately, it often is the case that a 

substandard dwelling is the best option available.  Judge Spear is reported to have said that 

favoring landlords’ claims in this way enlarges the supply of rental housing here – but, as 

discussed above, the legislature has determined that rental housing may not be substandard, and 

the job of the courts is to enforce the legislative decision.  In fact, strong public policy favors 

allowing tenants’ claims to defeat landlords’ suits, for this is one way to induce landlords to 

comply with the requirement that rental property be decent, safe, and sanitary.  As Samantha 

Everett wrote: 

 

Perhaps if the courts were allowed to consider bad conditions in cases for non-payment of 

rent, it would help to eliminate or mitigate cases filed for non-payment of rent and 

perhaps also serve as an incentive for landlords to maintain better conditions in their 

rental properties. 

 

As another student wrote of a Washington Township case decided by Judge Poore: 

 

One instance . . . stands out as a reason to hear the entire case in one session. The 

landlord was requesting possession and the tenant admitted she had not paid rent. The 

tenant said she and the landlord had a verbal agreement that the landlord would keep the 

utilities in the landlord’s name and the tenant would pay for them.  For some reason the 

landlord had the water and gas shut off two months prior to their court date.  The tenant 

and six children had been living in the apartment with no gas and no water for two 

months and were evicted because they did not pay rent.  The judge mentioned something 

to the landlord regarding illegally turning off utilities to tenants, but he said it would not 

be addressed until the damages hearing. 

 

Part of the problem with the bifurcated proceeding is that the tenant suffers a judgment, 

which will make it even more difficult to secure alternative housing, even if law and justice are 

far more on the tenant’s side than the landlord’s.  Some judges – Judges Joven in Lawrence 

Township and Judge Poore in Washington Township -- evidenced sensitivity to the problem of 

forcing a tenant to suffer a judgment.  As one student reported of a Center Township case, the 
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tenant said, 

 

the home had no heat and the lack thereof had been cited by the Health Dept.  Despite the 

citation, the landlord had taken no action. The tenant said she had withheld rent pending 

the furnace being repaired, as well as a few other somewhat less critical items including 

faulty front steps. 

 

Judgment was rendered for the landlord. 

 

The period of time to locate alternative housing and to move out was extremely brief. The 

likelihood of someone finding suitable housing with no good reference from the prior 

landlord and a current eviction proceeding seems limited at best. Moreover, the lasting 

damage of an eviction on the credit report of what appeared to be a single working 

mother struck me as lasting punishment for the sins of another. . . . [F]rom a practical 

standpoint the tenant would appear to be the long term loser, regardless of a damage 

award. 

 

 In addition to changing the method of dealing with the private landlord-tenant 

relationship, the courts also should address the public nature of substandard conditions.  When a 

judge hears complaints of serious health issues, such as mold, bedbugs, or lack of heat, the judge 

should secure the participation of the Health Department in resolving the problem.  Evicting a 

tenant so that the landlord can rent a mold-infested unit to another family is not a rational public 

action. 

 

III. SPECIFIC RECOMMENDATIONS. 

 

A.  Tenant Information  

 

Everyone, including many of the judges, agrees that tenants are ill-informed about their 

rights.
26

  We understand that the Marion County township judges are preparing a uniform 

“litigants’ rights” manual; we applaud this effort.  As several of the judges have agreed, 

however, tenants need to know their rights “upstream,” when they enter into leases, not simply 

when litigation looms. 

 

Toward this end, we urge wide distribution of a tenants’ rights brochure – to libraries, 

community centers, churches, etc. – and the provision of the brochure on-line.  The material 

should be available in Spanish, Chin, and other languages.  In addition, some counties, such as 

Tippecanoe County, offer a Manual for Small Claims Court which includes information for both 

landlords and tenants.  This document is available in both English and Spanish.
27

 This should be 

emulated in Marion County. 

                                                 
26

  Several students reported that Judge Spear “advised that tenants usually stop paying because of issues with the 

property that the landlord refused to take care of . . . He also mentioned that tenants are not aware of their rights 

which is why they stop paying instead of suing the landlord for damages.” 
27

  http://www.tippecanoe.in.gov/egov/apps/services/index.egov?path=details&action=i&id=57 

https://www.exchange.iu.edu/owa/redir.aspx?C=cefabffea8d34107bda1d57ddb83cce4&URL=http%3a%2f%2fwww.tippecanoe.in.gov%2fegov%2fapps%2fservices%2findex.egov%3fpath%3ddetails%26action%3di%26id%3d57
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Landlords should be asked to include a statement with every lease outlining the 

procedures for tenants to use if they have a complaint against the landlord. Such a statement 

could read, “If you, the tenant, have concerns about the current conditions of your rental unit, 

you have a duty to inform your landlord, preferably in writing. If action is not taken by your 

landlord, then you should consult a lawyer.”   As several students recommended, the legislature 

should mandate that this statement be included with every lease.  The statement should include 

information about how to contact the health department and how to secure financial or legal 

assistance. 

 

B.  Court Materials: Uniform Standards, Forms, and Websites Among the Township 

Courts; A Bench Book. 

 

Some but not all township courts provide forms and information on websites.  One 

student reported that the Perry Township “website does not contain any forms used in court . . . .  

The court might be able to save time by posting commonly used forms to its website in PDF 

form so that potential litigants would have ready access to them.”  A student noted that the phone 

number listed for the Warren Township court on the City of Indianapolis website is incorrect. 

  

Several students observed proceedings in more than one court; as one noted, judges in 

different townships “utilized vastly different procedures in applying the same underlying law.”  

There also are significant differences involving courts in other counties.
28

 We understand that the 

township small claims court judges are concerned about the lack of uniformity among those 

courts and are working toward achieving uniform standards, forms, and websites.  We applaud 

these efforts.  In particular, we urge a Bench Book for all the judges and: 

 

1.  That there be a uniform summons/complaint form used by all of the township courts;  

 

2.  That there be a uniform statement, made at the opening of landlord-tenant court, 

explaining to those in the courtroom what will happen. Perhaps the statement could 

be videotaped with closed captioning in Spanish or English and/or an American Sign 

Language interpreter;
29

 

 

3.  That there be one website for the Marion County township courts combined, or that all 

of the websites contain identical material or links to a common website; 

 

                                                 
28

  For example, one student reported that Huntington County Magistrate Jennifer E. Newton of the Huntington 

County Superior Court (our alumna) said that “One of the benefits of a smaller county like Huntington is the 

ability of the judge to really pay close attention to each case. . . . In Huntington, the docket usually averages eight 

cases a week for landlord-tenant hearings. Magistrate Newton told me how many lawyers from Fort Wayne or 

Indianapolis do not necessarily like coming to smaller counties like Huntington because they have to defend much 

more of their reasoning and actual calculations.  Magistrate Newton even sent one lawyer and his client out into 

the hall to fix a problem with double counting a month.  She would not grant remedy until the petitioner was able 

to prove, step-by-step, the calculation he or she used to get to the figure that was being sought.” 
29

  Some judges do use such a statement, including, reportedly, judges in Fort Wayne and in Hamilton County. 



 Page 18 

 

4.  That there be a uniform summons/complaint form that meets the following standards: 

 

 Must be accessible to people who do not read English.  This could be 

accomplished by including a statement on the form, in Spanish and several other 

languages, that says: “A copy of this form in ----- is available” at the court, on the 

joint website, in public libraries, and at other places. 

 

 Must notify people who are not proficient in English that they can request and 

secure an interpreter for their court appearance without cost to them and that they 

should do so prior to arriving at the hearing to assure proper notice for court staff. 

 

 Must notify people with disabilities that they can secure modifications and 

accommodations. 

 

 Must notify people how they can secure legal assistance.  At the least, the 

summons/complaint should include referrals to ILSI, NCLC, and the Indianapolis 

and Indiana Bar association referral services. At least initially, this information 

might be provided on the joint website. 

 

 Must notify people how they can secure housing assistance.  At the least, this 

should include contact information for the Indianapolis Housing Agency (“IHA”) 

and other agencies that provide public housing and Section 8, a list of other 

subsidized housing resources, and encouragement to seek help from the township 

trustee. At least initially, this information might be provided on the joint website. 

 

 Must advise tenants that they can seek a different court date.  Alternative dates 

and times should be indicated, and evening and Saturday sessions should be 

offered.  As Crystal Pulley wrote, “the hearings [may be] set for times when 

defendants are unable to appear due to work conflicts” or child-care obligations; 

“[a]lthough the court would likely grant a continuance at defendant’s request, an 

inexperienced defendant may not realize that this is an option.”  

 

C.  In Court. 

 

Several students noted that the court proceedings they attended did not begin on time; 

they urged punctuality on the part of the judges. 

 

There should be an opening statement. In Hamilton County, Judge Wayne Sturtevant 

does this. 

 

Before granting default judgments, all judges should do what Judge Poore of Washington 

Township now does: he asks about service, disabilities, military duty, and if the tenant knew 

about the pending eviction.  Judge Donat in Tippecanoe County also asks if the defendant is 

known to be in military service.  A student reported that a judge in Hamilton County appointed 
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counsel for a defendant who was in the military.
30

 

 

Often, attorneys – landlord attorneys in particular – are accommodated by having their 

cases called first.   There is no reason to assume that these are the people most in need of swift 

disposition.  Tenants may need to get to work, or to relieve child care providers.  At the least, a 

court official should ask whether anyone present has an urgent need to be heard out of order. 

 

In the relatively unusual situation of a tenant’s appearing in court, particularly where the 

landlord has counsel and the tenant does not, the judge should ask not only whether the tenant is 

behind on the rent but also why.  The tenant probably would not have gone to the trouble of 

appearing in court if there were not some reason – bad conditions, or a serious inability to pay 

the rent.  

 

 When a tenant comes to court and presents a tenable claim of bad conditions – a claim 

that a competent lawyer could frame as a constructive eviction or breach of statutory duty – the 

judge should appoint counsel or, at the very least, advise the tenant how to secure counsel and 

continue the case so that counsel may be secured. The action of Judge DeGroote in Allen County 

provides a good model. 

 

 There are some situations in which the courts must be proactive.  As indicated above, the 

courts should make affirmative inquiry about military status, disabilities, language needs, and 

seriously substandard conditions.  Another situation into which the courts should inquire 

affirmatively is foreclosure. Students saw several situations that seemed to involve foreclosures, 

where it was not clear that state or federal requirements had been satisfied. (The state has a 

mediation requirement;
31

 the federal Protecting Tenants at Foreclosure Act (PTFA) requires in 

general that tenants be allowed to remain for the duration of their leases or for 90 days, 

whichever period is longer.
32

)  In a case in Washington Township, before Judge Poore, the 

plaintiff had bought the home at a sheriff’s sale; “defendant homeowners living in the home were 

not aware that the home’s ownership had changed hands”; at an October 18 hearing, the 

homeowners – unrepresented by counsel – agreed to vacate by October 31. This seems to violate 

the PTFA. 

 

 Students also saw at least two cases that seemed to involve installment land sales (or rent-

to-buy) contracts.  Indiana has been in the forefront of protecting tenant/purchasers from 

overreaching in these situations, but those protections are unavailing if the landlord-tenant judges 

do not assist tenant/purchasers in knowing what their rights are. 

 

In some situations, the courts should bring in agencies that can assist in resolving the 

issues.  The health department should be brought in where there are threats to health.  The IHA 

or other public housing agency should be brought in where Section 8 is involved.  (One student 

saw a case involving Section 8 in Fort Wayne.)  Two students saw a case involving a Center 

                                                 
30 

See Servicemembers Civil Relief Act, 50 U.S.C. App. §§501–596. 
 

31 
I.C. 32-30-10.5 

32 
Pub. L. No. 111-22, tit. VII, 123 Stat. 1632, 1660-62 (2009), as amended by Pub. L. No. 111-203, tit. XIV (2010).   
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Township tenant with Section 8 who was living in a home that had substandard conditions, 

which had caused IHA to stop making payments.  “It had been two months since the federal 

assistance program paid her rent. The tenant was aware of this and had been communicating with 

the Section 8 office which was in the process of sorting out her paperwork.”  Judge Smith Scott 

ordered the tenant and her children to vacate by Saturday.  Judge Smith Scott encouraged the 

woman to contact IHA, but the woman already had done that.  If the court had contacted IHA, 

IHA would have been much more likely to respond. 

 

 Another student in Center Township court saw an elderly couple evicted although the 

problem was said to be with a lost Social Security payment.  Judge Smith Scott encouraged the 

landlord to work this out but indicated she didn’t have power to do anything.  The Social 

Security Administration is far more likely to respond swiftly to a court official’s inquiry than to 

the landlord’s or the tenant’s. 

 

 The court should refer specific cases to agencies that can help – e.g., the Spanish 

speaking tenant who did not understand about making part payments should have been referred 

to an agency that provides assistance to Spanish speakers. 

 

 The landlord-tenant courts should make use of the township trustee facilities.  The 

Lawrence Township Trustee, meeting with the ACE group, told us that he has a list of landlords 

who will rent to needy households; in some cases, churches or nonprofit groups hold the leases 

on apartments and re-lease them to families. This is an excellent way to prevent families from 

becoming homeless. The trustees also can and should help in other ways.  

 

The Washington Township constable said he would never force a tenant out with no 

place to go. “In fact, one day he spent eight hours driving around with an eighty-year-old 

woman, attempting to find her a place to stay. In this regard, the constable noted how invaluable 

the state’s emergency assistance program is in helping people find food, housing and assistance 

programs. At this particular site, the emergency assistance center is in the same building as the 

court.” 

 

Several students recommended that “where a tenant has a short-term inability to pay 

rent” – because, e.g., of “a death in the family that she claimed caused her to be depressed and 

unable to work.  Another individual just had a baby and needed time to get her life back in order” 

– the judge should exercise discretion.  What happens now, in Center Township and other courts, 

is that the judge suggests that the tenant ask the landlord for more time.  As one student noted, 

the fact that the landlord is suing the tenant makes it unlikely that the landlord will grant this 

request – at least if it comes from the tenant rather than the judge. 

 

The various township courts now offer varying lengths of time before subjecting tenants 

to eviction.  Center Township seems to offer the shortest length of time. Some judges exercise 

discretion.  In Pike Township, Judge Douglas Stephens gave some tenants 13 days in which to 

pay.  He asked about small children and explained that “if evicted, most of these people had no 

place to go. That puts a strain on other governmental resources to take case of them, such as 

homeless shelters or food kitchens.”  
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For Center Township, by contrast, students understood Judge Smith Scott to say that she 

had exercised discretion in the past but decided not to do so because what she does for one tenant 

she would then have to do for all. Students considered that the judge should exercise her 

discretion to extend the time in circumstances where she thought delay warranted.  As one 

student wrote: 

 

it seems there is an ongoing battle in landlord-tenant court between efficiency and justice.  

In my opinion, efficiency is winning by a long shot based solely on economic factors. 

Judge Scott pointed out that she has the ability to negotiate the move-out date with 

tenants; however, if she did this for one tenant, she would find herself negotiating with all 

tenants. I believe that she could easily make a distinction between tenants who had 

special circumstances and those that merely did not pay their rent. . . . . However, judges 

should use their discretion to sort out the special cases, for instance the Section 8 housing 

case and the case with no furnace . . . . 

 

 There should be a standard time before subjecting tenants to eviction, which will allow 

landlords and tenants to know what to expect, but the judges should also be able to exercise 

discretion.   

 

The courts should provide scheduling options that allow working families the ability to 

access the small claims courts.  As an example, courts should offer childcare facilities. Small 

claims court should also have Saturday and evening sessions. 

  


