EVICTION TRAUMA: RETHINKING  AN  EXTREME
REMEDY TO A CONTRACT DISPUTE
By Steven Nisi, Adam Mueller, and Fran Quigley





[image: ]he removal of families from their homes under Indiana’s landlord- friendly eviction laws occurs all tooT

quickly. In any other contractual relationship (yes, leases are just plain old contracts), Indiana would never grant such an extreme remedy for the breach of a contract, especially where money damages would be adequate and economic loss to an injured party can be calculated to a specific dollar amount. Look at any eviction filing on public record, and you will see that landlords know what they are owed as past rent damages
are easily calculated. So, why do we treat evictions differently than other contract cases? We shouldn’t.

Evicting anyone from their home negatively disrupts their lives, but removing mothers, pregnant women, and children from their homes causes a particular type of immediate, irreparable harm. It is time for Indiana law to reflect the reality that fast evictions are
a traumatic misapplication of contract law in need of change with dire consequences for our most vulnerable neighbors. By comparison, imagine a homeowner that got down on their luck and failed to make a
mortgage payment. It would be absurd if the bank came to court ten days after the missed payment, seeking immediate possession of the home. But landlords can.1

For such extreme relief in other contract disputes, the burden would be on the movant to meet the significant burden for
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a preliminary injunction: (1) there is no adequate remedy available at law, (2) the equitable remedy
is not a disservice to the public, and (3) a balancing of equities and
relative harm to each party.2 Specific performance of a contract, the functional equivalent to evictions,
[image: ]is an equitable remedy, and the power of a court to compel such a remedy is an extraordinary one. Whether you reframe evictions as a form of injunctive relief or specific performance, the bar, unlike eviction proceedings, is a high one to meet.

ADEQUACY OF REMEDY

In Norlund v. Faust, the Indiana Court of Appeals upheld a preliminary injunction, generally an extraordinary remedy because it would be “pure speculation to place a dollar amount on the damages” caused by the breach of a non- compete clause.3 But the court goes on to make it clear that if a party seeking equitable relief “could point to a specific dollar amount of losses, then a remedy at law would be sufficient.”4 This article in no way stands for the proposition
that economic losses are somehow unimportant or irrelevant as to whether an eviction is warranted.
Rather, the harm is so clear that
it can be quantified with enough specificity to capture the exact losses suffered by the moving party, which calls for the more detailed scrutiny typical in other civil claims under Indiana law such as foreclosures.
By comparison, current Indiana law allows landlords to seek court orders to evict tenants in as few as 10 days after the tenant receives notice, a speed that is virtually unprecedented for such consequential civil orders.5

Indiana law is clear that an ascertainable economic loss in the

form of damages is an adequate remedy at law that rarely warrants equitable relief, yet evictions of tenants from their homes for contract breaches are the opposite of rare, being ordered by the thousands each year across the state. The Indiana Court of Appeals has consistently recognized that

“[a] party suffering mere economic injury is not entitled to injunctive relief because damages are sufficient to make the party whole.”6
Evictions mitigate economic loss by making units available for rent, but economic damages produce the same result—money—without
sustaining the enduring irreparable

harm caused by removing mothers, pregnant women, and children from their homes.

IRREPARABLE HARM: THE PARTICULAR TRAUMA TO PREGNANT MOMS AND BABIES

Evicting mothers, pregnant women, and young children is an extreme remedy that creates an irreparable harm to families and their communities. Removing individuals from their homes while pregnant significantly increases the risk of low birth weight and the likelihood of the baby being admitted to the NICU for an extended period.7 On average, pregnant individuals experiencing homelessness stay in the NICU for an additional 17.6 days increasing healthcare costs by up

to $42,000. Housing insecurity and evictions produce outsized harm on pregnant women and infants, but those injuries have a ripple effect on children and the broader community.8




"Whether you reframe evictions as a form
of injunctive relief or specific performance, the bar, unlike eviction proceedings, is a high one to meet."

Even as children suffer negative health outcomes from evictions, researchers like Matthew Desmond, sociologist and author of the Pulitzer Prize-winning book Evicted: Poverty and Profit in the American City, have shown that they are also disproportionately likely to be in a household subject to eviction. While this observation runs counter to the general sentiment that youth need heightened protections under the law, Desmond concluded that “the presence of children in a household was more important to explaining the distribution of evictions across neighborhoods and the distribution of eviction judgments across tenants who appeared in court than were factors associated with race, gender or class.”9 The negative impact on children is obvious.
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Evictions often lead to homelessness and high rates of residential mobility (i.e., frequent relocation). Children experiencing high rates of residential mobility are at a greater risk for poor standardized test performance, delayed literacy skills, and increased adolescent violence.10 Evictions force families to relocate to resource- scarce neighborhoods and diminish the community’s social fabric. Rapid turnover of households thwarts efforts to establish and maintain “social capital, local cohesion and community investment.”11 By these measures, not only do evictions
hurt the household being forced to relocate, but they hurt every child in the community.

The ill effects of evictions on children are not a short-lived phenomenon. School-age and adolescence children living in households facing eviction have “increased behavioral disturbances, poor emotional adjustment, increased teenage pregnancy rates, earlier illicit drug use, drug-related


problems and teenage depression.”12 Additionally, residential mobility impacts engagement with health services more broadly. Not only
are children and households facing eviction under the immediate threat of negative outcomes due to






"The ill effects of evictions on children are not a short-lived phenomenon.”




relocation, but the cycle of frequent movement also hinders primary healthcare access to address the
ill effects caused by evictions and unstable housing.


THE BALANCE OF HARMS

The Indiana Court of Appeals holds that when the balance of harms tips in favor of the non-moving party, injunctive relief will be denied.13 Indiana law gauges the balance of harms by “whether the threatened injury to the moving party outweighs the potential harm to the non-moving party.”14 The weight of these harms is a fact sensitive consideration evaluated on a sliding scale.15

When balancing the equities and potential harms of eviction, the families removed from their homes suffer the most. There are few situations where a monetary award for the landlord due to nonpayment of rent outweighs the sizeable health impact. The Fair Housing Center of Central Indiana recognized in their 2022 fair housing report, “At What Cost? Rents, Burdens, Evictions, and Profits” that the monetary losses endured by landlords, consisting mostly of large international corporations, will never offset the

continued negative impact on the health of residents.16 Additionally, a limitation on access to the extreme remedy of summary displacement of tenants from their homes would not foreclose the opportunity for landlords to collect monetary damages. Those suffering from a loss of income due to nonpayment of rent will still be able to initiate proceedings to collect the unpaid rent as they would in any typical claim for breach of contract. And they could pursue preliminary injunction as a remedy in the minority of cases where they could meet the well-established standard.

The balancing of equities and harm are interconnected with adequate available remedies. Landlords have an adequate remedy available in



"An adequate, fair resolution...would be to treat evictions like any other type of equitable relief, an extreme one."


the form of monetary damages. To be sure, landlords have a legal right to the performance of their contracts. But, evictions, like specific performance or other forms of equitable relief, are an extraordinary power reserved for
those circumstances where no other
remedy is sufficient. Landlords do

not owe, rent, and sell property for the right to evict, they do so to make money on their investment. An adequate, fair resolution that avoids irreparable harm to vulnerable mothers, infants, and children would be to treat evictions like any other type of equitable relief, an extreme one. The interests of all parties can easily be squared with this view.
Landlords get paid, tenants stay housed.

CONCLUSION

Current Indiana law allows landlords to start the eviction process in as few as 10 days after the notice is received from the landlord.
[image: ]Evictions irreparably harm the lives of Indiana’s most vulnerable residents,17 and this harm impacts most deeply those households consisting of mothers, pregnant women, and young children. The removal of families through the eviction process requires a shift in legal analysis that permits a
balancing of harm suffered by both the landlord and tenant as well as the entire Indiana community. There are no equitable remedies more extreme than displacing parents and children from their homes. Evictions are the functional equivalent of preliminary injunctions, yet they
are not subject to the same level of movant burden or judicial scrutiny. They deserve, at a minimum, the same legal scrutiny as any other claim for breach of contract. [image: ]

This article was written as part of the Housing Equity for Infant Health Initiative, which seeks to mitigate the harm caused by evictions, especially to mothers and infants. Students and faculty in the Health and Human...
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Rights Clinic at IU McKinney School of Law join the Housing Equity for Infant Health Initiative in promoting policy change to secure the human right to housing in Indiana for mothers and infants.

This article represents the authors’ opinions and is not endorsed by the Indiana State Bar Association. Res Gestae invites members with an opposing view to submit an essay for consideration.
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