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Hearing impairment is a common disability. According to the National
Institute on Deafness and Other Communication Disorders, as many as 3 babies
out of 1,000 born in the United States have detectable hearing loss.' As one ages,
the chances of hearing loss increase.> Roughly 2% of those aged forty-five to
fifty-four have a disabling hearing loss, a rate that grows to 8.5% of those aged
fifty-five to sixty-four; almost one-quarter of those aged sixty-five to seventy-
four; and half of those seventy-five and older.’

Yet for the millions of Americans who might benefit from hearing aids—28.8
million adults, as of a 2016 calculation—relatively few will use them.* That
includes only 16% of those aged twenty to sixty-nine who could benefit.’

In most states, health insurance is not required to cover hearing aids, or even
hearing exams. Those states that do have hearing aid insurance mandates tend to
confine them to children.® Twenty-two states have such a requirement.” Only four
states—Arkansas, Connecticut, New Hampshire, and Rhode Island-require
coverage for hearing aids for both children and adults.®

Hearing aids are very expensive, ranging from $900 to $3,500 or more per
ear.” Without insurance, that cost must be born out-of-pocket. Yet, according to
a May 2018 report from the Federal Reserve, “[f]our in ten adults, if faced with
an unexpected expense of $400, would either not be able to cover it or would
cover it by selling something or borrowing money.”"°

Given the correlation between aging and hearing loss, one might expect

*  Attorney Brendan Williams is a nationally-published writer on health care and civil rights
issues. M.A., Washington State University; J.D., University of Washington School of Law. This
article is dedicated to audiologists, overwhelmingly-women, who are too often as marginalized as
their patients.
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Medicare to cover hearing aids. It does not. Indeed, Medicare does not even
proactively cover hearing exams, although bipartisan legislation has been
introduced in the U.S. Senate to require at least that much through allowing self-
referred visits to audiologists."'

The consequences of untreated hearing disabilities for the elderly can be
severe. As one article notes, “[l]osing the ability to hear well doesn’t just mean
people have to turn the volume way up on their favorite TV shows. Hearing loss
is associated with depression, social isolation and an increased risk for cognitive
decline and dementia in older adults.”"*

That might create significant additional costs. As one study reported in 2014
found:

Although the brain becomes smaller with age, the shrinkage seems to be
fast-tracked in older adults with hearing loss, according to the results of
a study by researchers from Johns Hopkins and the National Institute on
Aging. The findings add to a growing list of health consequences
associated with hearing loss, including increased risk of dementia, falls,
hospitalizations, and diminished physical and mental health overall."

United States Representative Debbie Dingell (D., Mich.) has sponsored a bill
requiring Medicare to cover hearing aids, but the Medicare Hearing Aid Coverage
Act of 2017, with only eight Democratic co-sponsors, had received no committee
hearing through July 2018."*

The rate of bankruptcy among those 65-and-older is at an all-time high, and,
according to a study of those filing for bankruptcy, “[a]bout three in five said
unmanageable medical expenses played a role.””” Faced with financial exigency,

11. Michelle Andrews, Can You Hear Me Now? Senate Bill Aims to Broaden Access to
Hearing Services., KAISER HEALTH NEWS (Apr. 10, 2018), https://khn.org/news/can-you-hear-me-
now-senate-bill-on-hearing-aids-may-make-the-answer-yes/ [https://perma.cc/YS5ZT-9Y 8F].

12. Id.

13. Hearing Loss Linked to Accelerated Brain Tissue Loss, JOHN HOPKINS MED. (Jan. 22,
2014), https://www.hopkinsmedicine.org/news/media/releases/hearing_loss_linked to accelerated
brain_tissue_loss_ [https://perma.cc/4FGR-XLT9].

14. See Medicare Hearing Aid Coverage Act of 2017, H.R. 3426, 115" Cong. (2017). In a
2012 column, one woman wrote, “it came as a shock to me and I’m sure millions of others to
realize that the extremely common need for hearing aids wasn’t being met by the safety net for
seniors.” Ann Brenoff, Why Medicare Should Pay For Hearing Aids, HUFFINGTON POsST (Oct. 23,
2012, 1:49 PM), https://www.huffingtonpost.com/ann-brenoff/say-what-about-
medicare b_1954229.html [https://perma.cc/A8WB-V4L2]. Of her then 77-year-old husband, she
stated:

I can only speak from example when I say: No single health issue has impacted my

family’s life as much as my husband’s loss of hearing. Nope, not even his heart attack

and open heart surgery—which, while terrifying at the time, were the wakeup call we

needed to launch a healthier lifestyle that includes diet and exercise.
1d.

15. Tara Siegel Barnard, Too Little Too Late’: Bankruptcy Booms Among Older Americans,



2018] IS ANYONE LISTENING? 135

many seniors will obviously choose to forgo the out-of-pocket cost of hearing
aids.

The cost of adding hearing aid coverage to Medicare is also unlikely to
appeal to fiscal hawks, especially with some, including outgoing House Speaker
Paul Ryan (R., Wis.), blaming “entitlement programs”—not tax cuts—for the
federal deficit."

What is especially incongruous is that Medicare’s parsimony regarding
hearing aids does not apply to all durable medical equipment, including, most
notoriously, the motorized scooters and wheelchairs that have been at the center
of fraud claims.

As a 2014 Washington Post investigation reported, “[s]ince 1999, Medicare
has spent $8.2 billion to procure power wheelchairs and ‘scooters’ for 2.7 million
people. Today, the government cannot even guess at how much of that money
was paid out to scammers.”"’

Compare this to the fact that a 2018 Commonwealth Fund report found that
“[a]lmong Medicare beneficiaries, 75 percent of people who needed a hearing aid
did not have one.”"®

At the state level, the challenge is overcoming the health insurance lobby,
which loathes insurance mandates (if not, ironically, the former federal mandate
that one have insurance).'”” In a National Review column, Kevin Williamson
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argued against a 2017 proposal in Texas to mandate insurance coverage of
children’s hearing aids: “[i]n the case of an insurance company, the expense of
a new mandate might be passed along in the form of higher monthly premiums,
or it might be passed along in the form of less generous coverage for other
expenses.””’ His opposition was in vain.*'

An extreme example of deference to the insurance lobby occurred in the
progressive state of Washington. There a Republican state senator, Barbara
Bailey, introduced a bill to require hearing aid coverage for state employees and
those on Medicaid.* It passed into law in 2018.*

According to a press release from the new law’s prime sponsor:

“Medicaid stopped covering hearing aids in 2011, and this is a long-
overdue fix,” said Bailey, R-Oak Harbor. “This is about access and
affordability for those suffering from hearing loss, which can mean all
the difference. This law will not only help aging populations who are
hard of hearing, but also low-income adults and children who may be
struggling to succeed in class without access to hearing aids.”**

Yet the new law creates a paradox, in that those who have private insurance
have no statutory right to hearing aids, or even hearing exams. A Senate floor
amendment offered to the bill during its 2017 consideration would have rectified
this for children on private health insurance:

Each health benefit plan entered into, or renewed on or after January 1,
2018, shall include coverage for hearing aids for children under the age
of eighteen when medically necessary. Coverage must include a new
hearing aid every five years, a new hearing aid when alterations to the
existing hearing aid cannot meet the needs of the child, and services and
supplies such as the initial assessment, fitting, adjustment, and auditory
training.*’
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The amendment was defeated on a 25-24 vote, and no effort was made to
reintroduce the amendment during the bill’s successful 2018 passage.*®

Why are we balking at requiring insurers to pay for hearing aids? For a
comparison, though obesity is largely preventable, state insurance regulators
require health insurers to cover a host of costs related to it. And those costs are
not inconsiderable. For example, as one 2015 study notes, “[w]hile not every
overweight/obese individual has diabetes, some 80% of those with diabetes are
overweight/obese.”’ The study estimates that roughly 21% of all health care
expenditures in the United States are obesity-related.”® Another study, published
in 2016, relates that “[iJn addition to the health consequences of obesity, the
yearly economic impact of adult obesity in the U.S. has been estimated at over
$315 billion in direct medical costs alone.””

Yet we are doing little to prevent this epidemic. Instead, one article relates:
“More sugary chocolate milk, fewer whole grains, and around 300 extra
milligrams of salt — these are just some of the ways the Trump Administration
has relaxed school-lunch nutrition rules put in place during the Obama
Administration.”” This deregulation has occurred despite the fact that “[m]ore
than half of US children in school today are on track to be obese by age 35.”"

No responsible policymaker is suggesting that health insurance not cover the
costs associated with obesity. Indeed, obesity has given rise to a common
insurance mandate. According to a 2016 analysis from the National Conference
of State Legislatures, “23 states now have a specific health benefit requirement
to cover bariatric or gastric bypass surgery, which reduces the physical size of a
patient’s stomach and the urge to over-eat.”*

The federal tax bill signed into law in December 2017 provided a major tax
cut for alcohol producers — a cut that the leading Democrat on the Senate Finance
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Committee is pushing to make permanent.”> Consider the costs of this
bipartisanship. An estimated 88,000 Americans a year die from excessive
drinking.** One study found that in the United States, “[c]irrhosis-related deaths
increased by 65 percent from 1999 to 2016, and deaths from liver cancer doubled,
the study said. The rise in death rates was driven predominantly by alcohol-
induced disease, the report said.”*

No responsible policymaker is suggesting that health insurance not cover the
costs associated with alcohol misuse. So why are the costs associated with
hearing disability not worth socializing?

In a 2009 report, the Council for Affordable Health Insurance, an
organization comprised of many insurance company members and organizations
representing those providing employer-subsidized health insurance,*® took issue
with insurance mandates and offered many of the traditional arguments against
them.’” The authors wrote:

Mandating benefits is like saying to someone in the market for a new car,
if you can’t afford a Cadillac loaded with options, you have to walk.
Having that Cadillac would be nice, as would having a health insurance
policy that covers everything one might want. But drivers with less
money can find many other affordable car options; whereas when the
price of health insurance soars, few other options exist.’®

They stated, “[t]he question that every legislator needs to ask is: When does
one person’s or group’s need to have some new or traditionally uncovered
procedure or therapy paid for by health insurance outweigh the majority’s need
to keep premiums affordable?””* However, even they quantified the cost of
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hearing aid coverage for minors as negligible-less than 1% of premium cost.*’

To be sure, some caution with respect to insurance mandates is not
unreasonable. For example, in 2011 the Washington Senate passed a bill
innocently entitled “AN ACT Relating to insurance coverage of tobacco cessation
treatment in the preventative benefit required under the federal law.”' Not so
innocently, the bill was pushed by Pfizer Inc.,** which makes the drug Chantix —
a drug known at the time to have the serious side effect of suicidal ideation.*
Pfizer went on to pay over $300 million in lawsuit settlements.** And Pfizer itself
reported in 2018 that Chantix was ineffective in smoking cessation efforts aimed
at adolescents.*’

Yet the science behind the efficacy of hearing aids would appear to be
incontrovertible. Evidence shows that children with even unilateral (one ear)
uncorrected hearing loss “had lower language and verbal 1Q scores than their
siblings with normal hearing.”*® They “are at risk for delays in speech-language
development, cognition, and behavioral problems that can affect functioning at
school.”"

The most recent states to enact hearing aid insurance mandates were Georgia
and Texas in 2017. Reporting on the debate over the two bills is instructive.

In Georgia, the law is formally known as “The Hearing Aid Coverage for
Children Act.”*® More informally, it is known as “Jack’s Law,”
named—according to a news article—after “Georgia teen Jack McConnell, 15,
who was the first Georgia baby identified with hearing loss after the passage of
newborn hearing legislation in 1999.”*° According to that article, children were
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“already covered by Medicaid and were added to the State Health Benefit Plan,
which covers 650,000 state employees, in 2015.”°° The expense turned out to be
far less than anticipated, and, based upon this cost experience, a parent advocating
the new hearing aid mandate stated it would “cost less than 3-cents per insured
individual per month.”'

The Georgia’s law’s intent section takes note of the science of hearing aids:

The General Assembly finds and declares that:

(1) The language development of children with partial or total hearing
loss may be impaired due hearing loss. Children learn the concept of
spoken language through auditory stimuli, and the language skills of
children who have hearing loss improve when they are provided with
hearing aids and access to visual language upon the discovery of
hearing loss; and

(2) Providing hearing aids to children with hearing loss will reduce the
costs borne by this state, including special education, alternative
treatments that would otherwise be necessary if a hearing aid were
not provided, and other costs associated with such hearing loss.*

The law also expressly addresses the issue of cost associated with hearing
aids, exempting from the mandate any insurer for which actuarial analysis
certifies, to satisfaction of the state’s insurance commissioner, that

the costs associated with coverage of children’s hearing aids required
under this Code section, and not covered as of January 1, 2019, exceeded
1 percent of the premiums charged over the experience period by the
insurer, corporation, or health maintenance organization; and

(B) Such costs solely would lead to an insurance in average premiums
charged of more than 1 percent for all insurance policies, subscription
contracts, or health care plans commencing on inception or the next
renewal date, based on the premium rating methodology and practices
the insurer, corporation, health maintenance organization, or
governmental entity employs[.]**

Based upon the Council for Affordable Health Insurance analysis,** those cost
triggers would not appear to be at risk.

Georgia’s law is one of the nation’s most generous, providing “coverage for
the billed charges of one hearing aid per hearing impaired ear not to exceed
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2018] IS ANYONE LISTENING? 141

$3,000.00 per hearing aid for covered individuals 18 years and under.””* These
can be replaced every four years at insurer cost.’® Georgia is even progressive
enough to provide hearing aids to those children who are uninsured and not
covered by Medicaid. A February 2018 article reported:

So if your child isn’t insured through private insurance and you don’t
qualify for Medicaid where do you go? If you’re caught in the middle
here, well, the state has you covered.

The vice chair over at the Public Service Commission says new rules
mean more children and adults will have access to hearing aids through
the state’s hearing aid distribution program.’’

In Texas, the prime sponsor of the 2017 children’s hearing mandate had
previously introduced such legislation in 2015. At that time a mother’s advocacy
was reported:

“Progressive hearing loss means he will continue to lose little hearing,
and eventually he’ll be deaf,” Chrystal Smith said about her 6-year-old
son Daniel.

And keeping up with a bag full of supplies can add up. By the time
Daniel is 18, she expects to pay more than $40,000 out of pocket.

“That doesn’t include the equipment, the battery, the cleaning, the
audiologist, the ENT, the speech therapy, and all of that,” said Smith.

Texas does not require her insurance to cover hearing aids, like it does
for glasses.

“We should be saving for college, we’re saving for hearing aids,” said
Smith.*®

Of the prime sponsor, Representative Rodney Anderson, the Dallas Morning
News editorialized: “During the 2017 Ilegislative session in Austin, the
title insurance executive from Grand Prairie impressively rallied support to
change the insurance code to stop insurance companies from denying coverage
for hearing aids and cochlear implants to children.”* The Republican’s bill was
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opposed by a conservative organization, Empower Texas, which scored it as anti-
taxpayer.*® Despite this opposition, it still passed the Republican House by almost
a 6-tol margin.”'

The most generous prescribed insurance mandate is that of Oregon, which
applies to children under 18, and up to the age of 25 (if “enrolled in a secondary
school or an accredited educational institution”), with a cost of up to $4,000 “for
one hearing aid per hearing impaired ear” required under statute before inflation-
adjustment upward began in 2010.%* Insurers are required to cover replacements
every four years.”

In contrast, Connecticut law limited the benefit to $1,000 every two years to
children twelve and younger.* In a 2015 bulletin, the Connecticut Insurance
Department deemed the age limit discriminatory; “the Insurance Department has
reviewed the age limit of 12 and under and has determined hearing aids may be
clinically effective for all ages, and is therefore requiring carriers to remove the
age limits on hearing aid benefits for policies issued or renewed on or after
January 1,2016.7%

Although this determination was based upon the Affordable Care Act,”® no
other state insurance regulator has followed suit.

Arkansas law is perhaps the most generous with respect to coverage of
hearing aids for both children and adults, mandating coverage of hearing aids of
up to $1,400 cost per ear, every three years.®” In contrast, for children and adults,
New Hampshire mandates coverage of hearing aids of up to $1,500 cost per ear,
but only every five years,” while Rhode Island mandates coverage for hearing
aids of up to $1,500 cost per ear for children up to nineteen-years-old, every three
years, but only up to $700 for adults per ear, every three years.”

There would appear to be no political cost to siding with children in requiring
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01/21/recommend-rodney-anderson-gop-primary-state-housedistrict-105  [https://perma.cc/B793-
9FMB].

60. See HB 490: Creating a New Hearing Aid/Cochlear Implant Insurance Mandate,
EMPOWERTEXANS, https://index.empowertexans.com/votes/2017-house-vote-rv385,
[https://perma.cc/RT2F-HAVX].

61. Id. The Texas insurance mandate for children’s hearing aids does not specify a dollar
limit, though it expressly does allow for “deductibles” and “coinsurance” payments out-of-pocket.
See TEX. INS. CODE ANN. § 1367.253(d) (2018).
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insurance companies to cover hearing impairment. In Tennessee, a Republican
state senator, after successfully pushing a hearing aid mandate for children into
law, was attacked in his 2012 re-election campaign by a primary challenger who
accused him of “‘raising the cost of health insurance by millions of dollars
statewide.”””” The incumbent, who had also supported unsuccessful bariatric
surgery mandates, responded:

I think what it reflects was just pennies on premiums. ... Once they have
hearing aids, these children can go to school and keep up with their
classmates and graduate high school with their cohort. What we are
talking about is improving children’s lives and helping to make them
productive citizens.”"

The attacks were unsuccessful.””

The greater risk would appear to be a loss of political contributions from
health insurance companies. Fear of riling the insurance industry can lead to odd
results, like Washington’s new hearing aid law conferring rights upon children
on Medicaid, and children of state employees, that children on private insurance
do not enjoy. For the 2016 election in the state of Washington, for example,
Premera Blue Cross gave $241,320 between political candidates for state office
and committees.”

In the face of such giving, kids are not much of a barrier. In opposing a

70. Joel Davis, Hughes: Overbey Dishonest on Voting Record, DAILY TIMES (June 26, 2012),
https://www.thedailytimes.com/news/hughes-overbey-dishonest-on-voting-
record/article_560c9d5c-db80-514f-9e9¢c-f793ec3e7659.html [https:/perma.cc/VWK2-A4PB].

71. Id.

72. In 2017, the mandate’s prime sponsor, David Overbey, still a state senator, was
unanimously confirmed by the U.S. Senate as a U.S. attorney. See Overbey Follows Proud
Tradition of United States Attorneys, DAILY TIMES (Nov. 12, 2017), https://www.thedailytimes.
com/opinion/our_voice/overbey-follows-proud-tradition-of-united-states-
attorneys/article 9c0f149¢-2d5d-54bd-b8c0-eb402b45a669.html  [https://perma.cc/GQ4R-S3IM8].

73. See Contributions, PUB. DISCLOSURE COMMISSION, https://www.pdc.wa.gov/browse/
more-ways-to-follow-the-money/advanced-search/contributions?category=Advanced%20Search
(enter “Premera” in contributor data field and “2016” in election year data field) (last visited Oct.
6, 2018). As a story in the Puget Sound Business Journal once related, “On the chessboard of
Olympia politics, Premera is a queen: nimbly moving in every direction, knowing when to strike
and outmaneuvering opponents of all kinds.” Valerie Bauman, Premera’s Power Politics, PUGET
SouND Bus. J. (Apr. 4, 2014), https://stateofreform.com/wp-content/uploads/2014/07/Premera-
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insurers to provide autism benefits to children until a unanimous Washington Supreme Court
decision; in a suit brought against an insurer, the court directed the commissioner to do so under
the plain meaning of long-existing statute. See O.S.T. ex rel. v. BlueShield, 335 P.3d 416, 421 n.9
(Wash. 2014) (“Regence BlueShield’s exclusion was contrary to the plain language of the mental
health parity act, and OIC’s action (or inaction) is irrelevant.”).
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previous, stand-alone hearing aid mandate effort, Premera had argued, “In WA
state, hearing aids are not specifically included in the Essential Health Benefits
categories and not included in the benchmark plan.” In other words, benefits
should not exceed the “floor” promulgated under the Affordable Care Act.”

Pediatric hearing mandate legislation has died even in California, known as
a bastion of liberalism,” after insurance company opposition. Most recently,
Assembly Bill 1601, introduced in 2017, had the support of a range of groups,
including the California Children’s Hospital Association, the California Teachers
Association, and others.”’

Fatefully, however, AB 1601 was opposed by the insurance industry;
according to a summary of their opposition “health benefit mandates stifle the use
of innovative, evidence-based medicine.””® Prior mandate legislation introduced
by the same House Prime Sponsor had been killed in 2016 in the Senate, and
similar bills had been introduced as far back as 2004, according to committee
analysis.”

As one article on the bill noted:

All newborns in California receive a hearing status screening through the
California Newborn Hearing Screening Program. Yet upon finding out
their child’s hearing status, parents are often stunned to find out that
interventions and related services are not covered by their health
insurance.
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Senator, Washington Senate (Jan. 21, 2016, 20:54 PST) (on file with author). In Washington, the
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insurer, the court directed the commissioner to do so under the plain meaning of long-existing
statute. See O.S.T. ex rel. v. BlueShield, 335 P.3d 416, 421 n.9 (Wash. 2014) (“Regence
BlueShield’s exclusion was contrary to the plain language of the mental health parity act, and
OIC’s action (or inaction) is irrelevant.”).
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76. Assemb. B. 1601, 2017 Leg., Reg. Sess. (Cal. 2017).

77. See Assembly Bill Policy Committee Analysis: Hearing on Assemb. B. 1601 Before the
Assemb. Comm. on Health, 2017 Leg., Reg. Sess. (Cal. 2017) (statement of Kristene Mapile,
Member, Assemb. Comm. on Health).

78. Id. at 6. An organization called Health Access California made its support conditional
upon the bill being “amended to extend coverage of hearing aids to adults. According to Health
Access, this bill is contrary to the anti-discrimination provision of the ACA based on age.”. Id.

79. Seeid. at 6-7.
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One in ten children in privately funded plans has coverage for hearing
aids and hearing aid services, leaving more than 8,000 children without
any kind of health insurance coverage for their devices."

California Assembly fiscal staff calculated that passage of the bill would
result in no cost to Medicaid, which already covered hearing aids for children, but
would produce an increase in “employer-funded premium costs in the private
insurance market of approximately $13 million” and an increase in “premium
expenditures by employees and individuals purchasing insurance of $6 million,
and reduced out-of-pocket expenses of $15.5 million . . . .”*" The bill was killed
in the Assembly Appropriations Committee.**

Conservative Idaho might be poised to go in a more progressive direction,
based upon a House concurrent resolution that passed in 2018, noting that
although Medicaid covered hearing aids for Idaho children, private insurance did
not.** As the resolution noted, “a child’s inability to obtain these devices is not
only detrimental to the child’s success but also costly to Idaho schools, which
must supply special programming to support the learning needs of children who
are deaf or hard of hearing[.]™** Accordingly, the Idaho Department of Insurance
was directed to consult with insurers on devising a mandate.*

As was earlier documented for seniors, untreated hearing disabilities can lead
to other costs for children. Representative Anderson, the prime sponsor of the
Texas insurance mandate, noted it “will allow children with hearing disabilities
to develop at the same pace as their peers and will give them the opportunity to
attend traditional classrooms instead of special education classrooms.”*

For seniors, as Rep. Dingell wrote, “[t]he average American may think
Medicare provides for long-term care, but it has real limitations. They would also
be shocked to know Medicare does not cover a number of basic needs, such as
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committee/ [https://perma.cc/DB7C-76XL].
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hearing aids, glasses, foot care or basic dental.”®’ Those denied access to hearing
aids risk being “cut off from community because you cannot hear.”**

As I wrote once, “[iJmagine a treatable disability that afflicts tens of millions
of Americans and yet is generally uncovered by insurance or Medicare. You
would think it would prompt a civil rights uprising.”*’

Over a quarter-century ago, the Americans with Disabilities Act declared that
“the Nation’s proper goals regarding individuals with disabilities are to assure
equality of opportunity, full participation, independent living, and economic self-
sufficiency for such individual[.]”® Regrettably, these lofty ideals have not
worked out for most who are hearing-impaired.”’ Are policymakers listening?
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