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INTRODUCTION 

Nearly a quarter of the way through the twenty-first century, the world of 

sports is flourishing at an all-time high in terms of popularity and attention. 1 

Additionally, the modernized notions of inclusion and fairness have been 

thoroughly grounded into today’s society, specifically in the sports realm. 2 Most 

recently, there has been light shed on the controversial issue of inclusion and 

fairness as they relate to transgender women participating in women’s sports. 3 

Over the last several years, transgender women have been fighting for 

recognition in this world, which began with the desire to compete in sports with 

and among biological women. 4 As such, there have been several policies, 

proposals, guidelines, and the like laid out in trying to decipher the best way to 

approach an issue that appears to be a double-edged sword, based on 

maintaining the balance between inclusion and fairness in women’s sports. 5 

Moreover, on one side of things, there lies great emphasis in pursuing maximum 

efforts to include transgender women in women’s sports, while the other side of 

the spectrum highlights the considerations behind maintaining fairness in 

women’s sports, specifically ensuring biological women have the opportunity 

to be successful without being disadvantaged at the outset. 6 

There have been several approaches taken regarding transgender women’s 
participation in women’s sports both in international legislative arenas, such as 
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Denmark, and in the United States, respectively. 7 Denmark is a developed 

country that, like various United States organizations and associations, has 

adopted a formal policy, which is unlike most other developed countries. 8 For 

example, in dealing with the complex issue of whether or not to allow 

transgender women to compete in women’s sports, the Danish Sports 
Confederation (the “DIF”) of Denmark recently established a framework of 
principles that will serve as guidance in consideration of transgender women’s 
participation in women’s sports through analyzing the sport itself, and 

determining whether a specific gender would have inherent advantages or 

disadvantages.9 World Athletics (“WA”) has recently banned transgender 

women from competing in women’s sports if she has already gone through male 

puberty, while the International Olympic Committee (the “IOC”) has also taken 
a stance on transgender women in women’s sports, encompassing a sport-by-

sport analysis. 10 The United States has seen several proposed solutions, 

beginning with congressional action heavily disfavoring transgender women 

participating in women’s sports, the National Collegiate Athletic Association 
(the “NCAA”) sport-by-sport analysis approach, the inconsistent measures 

taken by several states of the United States (the “States”), where over half of the 
States that have taken a position on transgender women participating in 

women’s sports have thus banned transgender women from competing in 

women’s sports, and the positions taken by the National Federation of State 

High School Associations (the “NFHS”) as portrayed through individual state 

high school associations.11 

In light of the inconsistent and differentiating policies and frameworks 

adopted by organizations in both Denmark and the United States, this Note 

structures an analysis and recommendation in favor of the United States 

federally adopting a sport-by-sport, case-by-case determination regarding 
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transgender women’s participation in women’s sports, which will require each 
appropriate sport’s governing body (i.e., the NCAA through its legislative 

processes and state high school associations through the NFHS) to balance 

various factors, under a totality of the circumstances, including the age of the 

transgender woman, whether the transgender woman has gone through male 

puberty, the specific women’s sport, and whether the role of biological gender 

will play an essential role in determining a transgender woman’s success in that 
specific women’s sport. Section I of this Note explores the meaning of being 
transgender, transgender women’s breakthroughs over the last century, 
differentiating policies, frameworks and concerns of Denmark, international 

organizational action, United States committees and organizations, and a brief 

dive into scientific considerations. Section II of this Note provides a thorough 

analysis of Denmark, international, and United States action on allowing 

transgender women to compete in women’s sports, encompassing 

considerations of inclusion and fairness. Section III of this Note proposes a 

methodical recommendation that uses Denmark’s strategy to promote 
uniformity among the United States as a whole. Section IV of this Note lays out 

a conclusion that summarizes the entirety of the Note. 

I. THE EVOLUTION OF TRANSGENDER WOMEN COMPETING 

IN WOMEN’S SPORTS 

A. Historical Context 

1. Defining Transgender 

The term “transgender” is “used to describe an individual whose gender 

identity differs from the sex they were assigned at birth.” 12 The identification as 

a transgender individual has nothing to do with sexuality, but primarily relates 

to how an individual identifies his or her gender. 13 As such, an individual is 

deemed transgender the moment he or she realizes his or her gender identity is 

different than his or her gender assigned at birth, encompassing a gender 

transition, which may require a surgery or medical diagnosis. 14 Thus, a 

transgender woman, during her gender transition, may seek to change her 

identification documentation, such as her driver’s license or passport, to better 
reflect her gender. 15 Additional efforts in communicating an individual’s gender 

————————————————————————————— 
12. Clare Mulroy, What Does the ‘T’ in LGBTQ Mean? Gender Identity and the 

Transgender, Nonbinary Communities, USA TODAY (Mar. 29, 2023), https://www.usatoday.com/ 

story/news/2022/11/23/what-does-t-in-lgbtq-stand-for/10751668002/ [https://perma.cc/B2VM-

U38V]. 

13. Id. 

14. Id. 

15. Understanding Transgender People: The Basics, ADVOCATES FOR TRANS EQUALITY   (Jan. 

27, 2023), https://transequality.org/issues/resources/understanding-transgender-people-the-

basics [https://perma.cc/A5LS-66TP]. 

https://perma.cc/A5LS-66TP
https://transequality.org/issues/resources/understanding-transgender-people-the
https://perma.cc/B2VM
https://www.usatoday.com


INDIANA INT’L & COMP. LAW REVIEW [Vol. 35:211 214 

transition include both name and pronoun changes and wearing different 

clothes.16 For example, a transgender woman “should be referred to as ‘she’ and 

‘her.’”17 

2. The Evolution of Transgender Rights 

Prior to the twentieth century, the transparency and openness surrounding 

individuals seeking to transition from one gender to another were virtually 

nonexistent. 18 At the cusp of the twentieth century, German physician Magnus 

Hirschfeld (“Hirschfeld”) began studying “sexual intermediaries,” a term 
proposed by Hirschfeld for non-gender conforming individuals, based on an 

encounter with a homosexual German soldier. 19 During his ongoing studies, 

Hirschfeld determined, “. . . it was a recognition that people may be born with a 
nature contrary to their assigned gender.” 20 Upon his findings, Hirschfeld 

“provide[d] sex education and health clinics, advice on contraception, and 

research on gender and sexuality.”21 In 1919, Hirschfeld opened the world’s first 

transgender clinic, where gender transition surgeries were to take place. 22 

Shortly thereafter, Hirschfeld performed surgery on Dora Richter, the first 

transgender woman to undergo the gender transitioning surgery. 23 Post-gender 

transition surgery, Hirschfeld “sought to provide a safe space for those whose 
altered bodies differed from the gender they were assigned at birth—including, 

at times, protection from the law.” 24 Despite Nazi-erasing efforts, Hirschfeld’s 
institute has shaped the history of transgender individuals in a meaningful way, 

revealed through Hirschfeld’s protocols of “a trans-supportive community of 

care,” mental and physical healing, and social change. 25 

Decades later, in 1975, male individual Richard Raskin underwent a gender 

transitioning surgery, resulting in a new name identity, Renee Richards 

(“Richards”), and eventually became the first transgender woman to compete in 
women’s professional sports. 26 Richards’ tennis participation in the 1977 US 
Open was monumental to the trans society as she “weathered a chromosome 
test, boycotts by her fellow players, the scrutiny of the media, a ban by the 
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sport’s officials and a lawsuit to overturn that ban.” 27 Despite falling short in her 

first professional competition as a transgender woman, Richards continued her 

professional career in the women’s sports sector, where she set “an example for 

individuals struggling with their gender.” 28 While transgender issues continue 

to loom in the twenty-first century, “people like Renee Richards have had a 

positive influence to the progress of equality.” 29 

During the summer of 2018, Lia Thomas (“Thomas”), a freshman male 
swimmer at the University of Pennsylvania, came to the realization that “she 

was a woman, not a man.” 30 After determining that she would transition genders 

from male to female, Thomas “underwent hormone-replacement therapy” 

(“HRT”), “and went through something like female puberty,” where “she 
noticed some of her muscles softening.” 31 After skipping the 2020-21 swimming 

season and being on HRT for approximately three years, Thomas subsequently 

“lost strength and an inch of her height.” 32 In late 2021, Thomas competed 

against schools like Cornell University and Princeton University in the NCAA 

Division I women’s swimming championship series, recorded multiple fast 

times, and beat several biological women. 33 In March 2022, Thomas “became 

the first transgender woman to win an NCAA swimming championship in 

Division I.” 34 As a result of Thomas’ success, fellow biological female swimmer 

Riley Gaines, a University of Kentucky student-athlete, openly “opposed 

transgender athletes competing in women’s sports,”35 and labeled Thomas’ 
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participation in women’s swimming as “an utter disregard for women.” 36 

Additionally, Florida Governor Ron DeSantis signed a proclamation declaring 

Emma Weyant, rather than Thomas, “as the winner of the women’s 500-yard 

freestyle at the NCAA women’s tournament.”37 Notwithstanding evolving 

approaches and views of transgender women participating in women’s sports, 

transgender women continue to face inclusivity challenges while biological 

women continue to face fairness challenges. 38 

B. Denmark’s Progression 

1. Danish Parliament Action and Danish Sports Clubs 

Prior to 2014, Danish citizens who wished to undergo a gender transition 

were required to receive surgery, a psychological diagnosis, or official 

documentation reflecting medical expert statements. 39 However, in 2014, the 

Danish Parliament passed a bill that would allow transgender individuals over 

the age of eighteen to obtain official documentation reflecting his or her desired 

gender identification, without having to endure a surgery or receive a medical 

statement (the “2014 Bill”). 40 Thus, the 2014 Bill provided eighteen-year-old 

Denmark citizens with the ability to simply self-determine his or her gender, 

subject to a six-month confirmation waiting period. 41 

Halfway through 2018, Danish individuals shared strong concerns 

regarding Danish sports clubs not being open to all individuals. 42 For example, 

LGBTI individuals had been experiencing barriers that consisted of unequal 

conditions and disparate opportunities in sports. 43 In an effort to increase LGBTI 

inclusion in sports clubs, the Danish Ministry of Culture planned to establish a 

working group for purposes of ensuring “that minority groups in society are able 
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to live their lives the way they want and feel safe with their partner, spouse and 

children and with bodily expression or gender characteristics that they have or 

aspire to have.”44 In March 2023, with safety in sports clubs at the forefront, the 

Denmark sporting landscape took a progressive leap toward conveying its 

support for the LGBTI sports group by including the option of “other” when 
sporting members were choosing to select whether they were “male” or 
“female.” 45 Many Danish citizens believe Denmark will continue the trend 

towards maximizing inclusion for transgender women to have an equal 

opportunity to compete in women’s sports. 46 

2. The Danish Sports Confederation and The Danish Athletic Chairman 

The DIF is a Denmark organization that is tasked with overseeing all 

Denmark sports, including Olympic Game participation, as it relates to 

promoting the notions of inclusion, fairness, and diversity. 47 In or around 

January 2022, the DIF implemented seven guidelines for Danish sports 

personnel to follow when approaching situational issues involving transgender 

participation in sport. 48 The guidelines denoted by the DIF include the 

following: 

Advice 1: Take a position on the dilemmas surrounding gender identity 

relationships so that they do not come as a surprise when the situation arises. 

Advice 2: Find out how ‘gendered’ the sport is, and thus how big a role it plays, 
for example, to be big, strong and enduring. Advice 3: Leave the male ranks 

open to all, as the physical prerequisites of transgender, intersex and non-binary 

people do not create competitive advantages. Advice 4: Let inclusion be a major 

factor in grassroots and exercise sports, as this is primarily about the social, 

health and free space rather than the sports result. Advice 5: Let inclusion play 

a major role in children’s and youth sports, as children – regardless of gender 

identity – usually just want to be with their friends and like-minded people. 

Advice 6: Create an inclusive culture in sports. It is, for example, about setting 

limits on language use and creating inclusive facilities and environments where 

everyone is safe. Advice 7: Let equal competition be a major factor in women’s 

elite sports in order to prioritize consideration of the large group that has been 

assigned the gender of female at birth. 49 

Danish Athletic Chairman Brent Jensen (“Jensen”) had a reaction that may 

suggest fairness issues after United States transgender woman Lia Thomas, the 
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aforementioned University of Pennsylvania student-athlete, swam her way to 

victory, breaking several women’s records in 2021-22.50 Moreover, Jensen, a 

known supporter of individuals having a right to decide their own gender, came 

to the realization that allowing a complete opening of transgender women 

having the opportunity to participate in women’s sports may create serious 
issues for women’s sports as a whole.51 Jensen noted he would feel “‘weird if a 

transgender athlete won an elite-level athletics competition’ in Denmark.” 52 As 

such, Jensen believes that fairness plays an important role in transgender sport 

participation. Jensen favors the idea of a sport-by-sport balancing test, which 

will likely provide some solution in construing where, when, and how the line 

will be drawn between allowing and disallowing transgender women to compete 

in women’s sports.53 

3. Danish Societal Concerns Moving Forward 

Historically, Denmark has been one of the more progressive countries when 

it comes to promoting inclusion and diversity regarding transgender 

individuals. 54 As such, Danish researchers believe that the people of Denmark 

who identify as transgender, tend to have higher suicide attempts based on being 

“bullied, discriminated against, socially excluded or faced with general 

prejudice for who they are.”55 Further, recent research, as revealed by Carsten 

Overby, has shown that a rather high rate of transgender individuals do not feel 

included in the sporting environment, experience derogatory slurs, and have 

stopped participating in sports altogether, based on negative connotations and 

experiences. 56 With that being said, the aforementioned Danish organizations, 

backed by Danish officials, have prioritized the inclusion of transgender women 

in sports to promote mental health and well-being among Danish citizens. 57 
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C. World Athletics Resolution 

1. Governance 

World Athletics (“WA”) is comprised of a “Council,” consisting of “26 
elected members, including the President, four Vice-Presidents, six Area 

Presidents, the Chair of the Athletes’ Commission and one other member of the 
Athletes’ Commission and thirteen Individual Council Members.” 58 Council is 

tasked with governing “the sport of athletics” and “is responsible for all 
decisions related to the sport of athletics, as well as for the conduct and 

management of the sport and its disciplines.” 59 More specifically, “Council has 
the powers and responsibilities . . . to adopt, amend and repeal rules and 

regulations and decide all matters relating to the competition calendar and 

World Athletics competitions, world records, bidding procedures and selection 

of host cities.” 60 Further, Council has the ability to execute and “update the 
eligibility regulations for transgender athletes to compete in the female 

category.”61 

2. Policy Implementation 

In March 2023, WA took a stance on transgender women participating in 

women’s sports. 62 Specifically, WA “prohibits athletes who have gone through 
what WA called ‘male puberty’ from participating in female world rankings 

competitions.” 63 Moreover, WA said, “the exclusion would apply to ‘male-to-

female transgender athletes who have been through male puberty.’” 64 In 

addition, WA ruled, “to compete as a woman, athletes with differences of sexual 
development (DSD), who have congenital conditions that cause atypical sex 

development, must have a testosterone level below 2.5 nanomoles per liter 

(nmol/L) for at least 24 months before an international competition.” 65 Per WA 
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President Sebastian Coe, “fairness for female athletes” must be maintained 
“above all other considerations.” 66 Despite the recent decision by WA, WA 

executives and decisionmakers have pledged to conduct additional research in 

the future to further evaluate transgender women participating with biological 

women in women’s sports. 67 

D. The International Olympic Committee Approach Governance 

The IOC is comprised of an Executive Board, which consists of the “IOC 
President, four Vice-Presidents and ten other members.” 68 The IOC affairs are 

managed by the Executive Board, in which the Executive Board is responsible 

for, among several other duties, enacting “all regulations necessary to ensure the 

proper implementation of the Olympic Charter and the organisation [sic] of the 

Olympic Games.” 69 For purposes relevant to the matter at hand, the executive 

board assumes the role of identifying “the best ways to support trans athletes 
and athletes with sex variations to compete in sport in ways that affirm their 

identity and well-being, while also ensuring meaningful and fair competition.”70 

1. Policy Implementation 

For the last twenty or so years, the IOC has adopted multiple policies and 

frameworks for purposes of allowing transgender individuals to compete in the 

Olympic Games. 71 In 2004, the IOC adopted its first position on transgender 

athlete participation, in which it “required surgery for transgender athletes if 
they wished to compete in a manner consistent with their gender identity.” 72 In 

2015, the IOC updated its 2004 guidelines, allowing men to transition to female 

without being required to have the testes surgically removed “if their 

testosterone levels were below ten nanomoles per liter for at least 12 months 

before the competition.” 73 

On or about November 16, 2021, the IOC structured a new framework 
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surrounding the participation of transgender individuals in Olympic Games. 74 

The framework was issued for purposes of highlighting ten nonbinding 

principles, accompanied by descriptors and specific details, that were to be 

considered when deciphering whether transgender women may compete in 

women’s Olympic games, which include: (1) inclusion, (2) prevention of harm, 

(3) non-discrimination, (4) fairness, (5) no presumption of advantage, (6) 

evidence-based approach, (7) primacy of health and bodily autonomy, (8) 

stakeholder-centered approach, (9) right to privacy, and (10) periodic reviews. 75 

The 10-factor review is subject to the discretion of International Federations and 

other sports organizations that carry the responsibility of establishing, 

implementing, and carrying out the rules. 76 

E. United States Endeavors 

1. Congressional Action 

On April 10, 2023, the United States House of Representatives, comprised 

of majority Republicans, passed House Bill 734 (“HB734”), which sought to 

reiterate and strengthen Title IX by adding, “[s]ex shall be recognized based 

solely on a person’s reproductive biology and genetics at birth,” and otherwise 

disallow men from competing in women’s sports. 77 The language of HB734 

reads, “[a]llowing men to compete in women’s athletic activities undermines 
the progress made by women and girls since Title IX’s enactment and uses a 
groundbreaking antidiscrimination statute to discriminate against the very 

people it was designed to protect.” 78 HB734 bolsters its ‘leveling the playing 

field’ argument through use of real-life examples involving biological women 

athletes missing out on opportunities to compete and win due to competing 

against transgender women with advantageous biological differences.79 In 

demonstrating support for HB734, the aforementioned student-athlete Riley 

Gaines spoke out in favor of HB734, and stressed, “‘[e]qual opportunity, 
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privacy and safety in our sports shouldn’t be controversial.’”80 Thus, HB734 has 

caught the attention of several athletes, which has sparked various levels of 

support.81 

2. The National Collegiate Athletic Association Solution 

a. Governance 

The NCAA is governed by “legislative bodies made up of volunteers from 
member schools.” 82 Specifically, the NCAA legislative bodies “govern each 

division and set Association-wide policy,” which includes committee 

management of “topics affecting sports rules, championships, health and safety, 

matters impacting women in athletics and opportunities for minorities.” 83 The 

NCAA’s highest governing body is the Board of Governors, which is tasked 

with providing “strategic planning for the Association as a whole, such as 
adopting and implementing policies to resolve core issues and other 

Association-wide matters.” 84 Further, “[a]ll Association-wide governing bodies 

are charged with upholding and advancing the Association’s core values of 

fairness, safety and equal opportunity for all student-athletes.”85 Suffice it to say 

that “[n]either the Association-wide committees nor the Board of Governors has 

authority to enact legislation directly, but they can influence and provide 

guidance by recommending legislation to each division, where it can be 

reviewed through the divisions’ legislative processes.” 86 

b. Policy implementation 

In 2016, NCAA Board of Governors adopted a new requirement for sites 

hosting NCAA events “to demonstrate how they will provide an environment 
that is safe, healthy, and free of discrimination, plus safeguards the dignity of 

everyone involved in the event.” 87 The 2016 NCAA decision arrived at a time 

where speculation was afloat regarding Mississippi and North Carolina recently 

passing “laws that critics say can allow discrimination against gay and 
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transgender people.”88 Justifications supporting anti-discrimination measures at 

NCAA host sites included the treatment of individuals that recognized 

themselves pursuant to various sexual orientations or gender identities. 89 An 

inclusive sporting atmosphere surrounding collegiate sports was heavily 

prioritized by the NCAA Board of Governors in 2016, paving a path for future 

changes regarding inclusion in sports. 90 

In 2022, the NCAA Board of Governors updated its transgender 

participation policy. 91 The NCAA Board of Governors “voted in support of a 
sport-by-sport approach to transgender participation that preserves opportunity 

for transgender student-athletes while balancing fairness, inclusion and safety 

for all who compete.” 92 The determination of transgender participation in a 

certain sport will be made by the national governing body (the “NGB”) of that 

specific sport, “subject to ongoing review and recommendation by the NCAA 
Committee on Competitive Safeguards and Medical Aspects of Sports to the 

Board of Governors.”93 Absent a NGB policy pertaining to a specific sport, the 

international federation policy of that specific sport is to be followed. However, 

if there is not an international federation policy in place for that specific sport, 

“previously established IOC policy criteria would be followed.” 94 Additionally, 

it is of the utmost importance to recognize that the NCAA requires transgender 

student-athletes to “document sport-specific testosterone levels beginning four 

weeks before their sport’s championship selections.” 95 As of the beginning of 

2022-23, transgender student-athletes are required to document testosterone 

levels at the start of their sports season and provide a second testosterone 

documentation six months after the first testosterone documentation. 96 

3. Differences Among the States 

In the majority of the States that have taken a position on transgender 

women’s participation in women’s sports, the importance appears to be placed 

specifically on maintaining fairness within and among women’s sports. 97 For 
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example, in Alabama, HB 391 was signed into law in 2021, establishing “sports 
categories fixed by sex in K-12 public schools and barring athletes assigned 

male at birth from participating in the girls’ category.” 98 Further, in 2023, 

Alabama HB 261 was signed into law, extending the barring of “athletes 

assigned male at birth from participating in the girls’ category . . . to public two- 

and four-year colleges.” 99 Similarly, in Florida, aforementioned Governor Ron 

DeSantis signed SB 1028, which provided that “those assigned male at birth 
may not participate in girls’ and women’s sports.” 100 In addition, the Indiana 

General Assembly, through HB 1041, “made it illegal for athletes assigned male 
at birth to participate in girls’ sports from kindergarten through high school 
graduation.”101 

The minority view of the States that have taken a position on transgender 

women’s participation in women’s sports seems to surround an approach and 

belief that inclusion in sports should be heavily prioritized. 102 For example, in 

2013, California legislators passed AB 1266, requiring “public schools to allow 
transgender students to access bathrooms and sports teams in accordance with 

their gender identity,” which is echoed by the California Interscholastic 
Federation policy. 103 Additionally, in Connecticut, the Connecticut 

Interscholastic Athletic Conference provides “guidance that the district should 

make those decisions based on the gender identity reflected in school records 

and the students’ daily activities,” which does not entail any legal or medical 

requirements. 104 Further, the Massachusetts Interscholastic Athletic Association 

focuses on a student’s gender identity, rather than sex, when viewing sports. 105 

A Massachusetts regulation states, “a student shall not be excluded from 

participation on a gender-specific sports team that is consistent with the 

student’s bona fide gender identity.” 106 

4. The United States High Schools 

a. The National Federation of State High School Associations 

The National Federation of State High School Association (“NFHS”) is the 
promoter of “amateur sports participation and athletics programs at the high 
school level,” in which it “writes playing rules for high school sports and 
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provides guidance on a multitude of national issues.” 107 While NFHS has 

increased its efforts to educate itself regarding transgender participation in sport, 

the actual participation of transgender individuals in high school sports is largely 

governed by a mixture of state statutes, school policies, and decisions by local 

leaders (i.e., a high school principal). 108 

Recently, the NFHS Summer Meeting workshop presented by Dr. 

Lungarini, Connecticut Interscholastic Athletic Conference Executive Director, 

who presented statistics indicating that despite multiple transgender women 

running faster times than biological women in track races, “the ranking results 

do not appear to suggest an unfair advantage.” 109 Dr. Lungarini believes 

interscholastic activities and sports primarily serve an education-based purpose, 

rather than placing too much importance on the exposure opportunities and 

winning championships. 110 Further, the health and safety of high school 

individuals seems to be of the utmost priority, which would include opening 

high school sports to everyone that wants to play. 111 After analyzing the IOC 

and the NCAA transgender policies as previously described in this Note, Dr. 

Lungarini shows great concern in the area of testosterone testing, especially as 

it relates to young high school students, and concluded that testosterone testing 

can lead to chemical alterations, and chemical alterations to younger individuals 

are not ideal. 112 The NFHS officials are in the process of maximizing their 

knowledge regarding transgender participation, which includes efforts to serve 

all potential athletes in a consistent, inclusive, and fair manner. 113 

b. High school associations of each respective state 

The majority of United States high schools belong to their respective state 

high school association, in which each of these high school associations are 

members of the NFHS as member or affiliate associations. 114 For example, the 

Indiana High School Athletic Association (the “IHSAA”), an NFHS Member 
State Association governed by a Board of Directors, “regulates, supervises and 

administers interschool athletic activities among . . . any high school in the state, 

or any junior high school offering ninth grade, whether public, private, 

parochial, or institutional, if accredited by the Indiana Department of 
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Education.”115 Further, the IHSAA Board of Directors “establishes standards for 
eligibility, competition and sportsmanship while providing protection against 

exploitation of schools or students.” 116 All NFHS member and associate state 

associations, including the IHSAA, are working diligently, through various 

committees and boards, to provide high school student-athletes with an inclusive 

and fair sporting atmosphere. 117 

5. Distress in the US 

While denying United States transgender women from competing in 

women’s sports may appear to promote fairness in women’s sports, there are 

concerns that relate to both societal and mental health issues, which are 

continuing to be considered by aforementioned United States sports 

organizations and personnel. 118 In her argument concerning United States 

transgender women inclusion, Title IX attorney Kimberly A. Yuracko quotes 

Tobin and Levi, “[d]enying equal access to school facilities for transgender 

students effectively singles them out, apart from all others in the community, 

with a stigmatizing message that a transgender boy is not a normal or real boy, 

or a transgender girl is not a normal or real girl . . .”119 Aside from the pain 

resulting from disallowing transgender women to compete in women’s sports, 

there are also concerns surrounding the attitudes when transgender women 

compete with biological women in sports, in which Yuracko stresses, 

“[e]xcluding transgender girls from female sports teams causes pain, yet their 

inclusion causes pain as well.”120 

F. Scientific Contemplation and Perspective 

1. Leaning Toward Inclusion 

Given that transgender athletic participation is a fairly new issue to be 

resolved, scientists and geneticists have reported that little research exists 

regarding transgender women having advantages or disadvantages over 

biological women in women’s sports. 121 Having conceded that “. . . boys and 
men have an advantage in performance over girls and women, and that 

disadvantage increases after puberty,” Dr. Eric D. Vilain, a pediatrician and 
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geneticist at the University of California, Irvine, reported a lack of definitive 

information showing advantages transgender women have over biological 

women in women’s sports. 122 Moreover, Dr. Vilain pondered whether an 

individual’s certain athletic advantages, such as height, better nutrition, and 

coaching, even matter if the individual is a transgender athlete. 123 With several 

questions and very few answers regarding transgender athletes and unfair 

advantages, Dr. Vilain’s stance surrounds favoring inclusion as “there are 

already so much inequity of sports participation that comes from all sorts of 

other issues.”124 

In 2015, athlete and scientist Joanna Harper, a transgender woman, 

conducted a study, finding that “transgender women who received treatment to 
lower their testosterone levels did no better in a variety of races against female 

peers than they had previously done against male runners.” 125 Through her 

extensive experimental work, Harper showed “athletes’ age grades before and 
after hormone therapy remained nearly the same. That is, the women were as 

competitive with their age- and sex-matched peers as they had been when 

competing against men.”126 In a rather controversial conclusion, Harper 

maintained, “‘[t]rans women also have disadvantages in sport. Our larger bodies 
are being powered by reduced muscle mass and reduced aerobic capacity, and 

can lead to disadvantages in quickness, recovery and a number of other 

factors.’”127 

2. Leaning Toward Fairness 

Among more recent studies, Dr. Gregory Brown, an exercise science 

professor at the University of Nebraska, reported that the effects of male 

puberty, which cannot be reversed, pose advantages for athletic performance in 

terms of bone size and configuration.128 Despite efforts to implement 
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testosterone blockers, Dr. Brown’s report shows that, “puberty creates height 
and mass differences that provide a significant athletic advantage for males.” 129 

In his conclusion, Dr. Brown stated, “[i]t’s hard to say that there can be fair 
competition between trans women and cis-gender women when at this point in 

time we cannot say that the legacy male advantages are eliminated in any 

individual sport or in terms of the physiology of sport overall.” 130 

In an effort to provide clarified guidance on how to approach cases 

involving transgender women participating in women’s sports, sports medicine 

scientists, Emma Hilton and Tommy Lundberg, conducted experimental 

studies. Hilton and Lundberg found that in or around the early childhood stages, 

before the puberty process begins, “sporting participation prioritises [sic] team 

play and the development of fundamental motor and social skills, and is 

sometimes mixed sex. Athletic performance differences between males and 

females prior to puberty are often considered inconsequential or relatively 

small.” 131 However, once individuals seek a gender transition post-puberty, 

“[t]he reductions observed in muscle mass, size, and strength are very small 

compared to the baseline differences between males and females in these 

variables, and thus, there are major safety implications in sports where these 

attributes are competitively significant.” 132 While being mindful of the desirable 

inclusion, fairness, and safety among all student-athletes, Hilton and Lundberg 

“argue against universal guidelines for transgender athletes in sport and instead 

propose that each individual sports federation evaluate their own conditions for 

inclusivity, fairness, and safety.” 133 

II. ANALYSIS 

The current concern regarding transgender participation in sports, 

specifically transgender women, predominantly revolves around maintaining a 

symmetrical balance between inclusion and fairness as they relate to women’s 

sports. 134 Further, various solutions enacted around the world, such as sport-by-

sport determinations, disallowing transgender women from competing in 

women’s sports altogether, and allowing all transgender women to compete in 
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women’s sports with no limitations, pose certain problems and merely lack 

consistency. 135 Despite the different complexities behind measures adopted by 

Denmark, several international organizations, and many United States 

institutions and committees, it seems as if there is a sense of uniformity among 

officials and organizations in the realm of identifying that there is a problem 

with transgender women, such as Lia Thomas, participating in women’s sports 
where success is strongly correlated to biological gender genetic makeup. 136 

A. The Danish Parliament and The 2014 Bill 

When the Danish Parliament passed the 2014 Bill, it became “the first 

European country to allow legal change of gender without a medical expert 

statement.” 137 Unlike many other European countries and the United States, 

which required either gender-transitioning surgeries, psychological diagnoses, 

or medical expert statements, the 2014 Bill generated an expedited six-month 

process that allowed an eighteen-year-old biological male to transition to a 

female without surgery or a medical expert statement, eliminating prior 

restrictions.138 Thus, the 2014 Bill was among the first steps Denmark took in 

prioritizing and promoting an inclusive environment for its people, impacting 

Danish sports participation. 139 

Additionally, not only did the 2014 Bill provide an expedited process, but it 

also saved individuals from personally incurring the heavy costs stemming from 

gender transition surgery, which were not typically covered by insurance or 

government health benefit programs. 140 For example, as a biological male, 

Danish native Nadia Jacobson (“Jacobson”) did not feel a sense of comfort when 
playing volleyball with other males. 141 Thus, Jacobson decided to transition 

from male to female pursuant to the 2014 Bill, which embodied a quick, cheap, 

and painless process of self-determining and recognizing her new gender, 

allowing her to play women’s volleyball as a transgender woman. 142 

Nonetheless, consideration of the relationship between biological gender and 

success in a specific sport would need analysis pursuant to Danish transgender 

women participating in women’s sports post-2014.143 
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Despite a positive step forward, some of the 2014 Bill’s critics found 

restriction and fault with eighteen being the minimum age requirement and the 

six-month waiting period from application to confirmation. 144 For example, 

Transgender Europe (“TGEU”) believed “the mandatory waiting period and age 

requirement might prove detrimental to those who need their documents 

changed quickly for reasons ranging from relocation to new employment.” 145 

The eighteen-year-old age requirement and the six-month waiting period were 

included by Danish lawmakers to “prevent people from ‘making hasty decisions 
they would later regret,’” requiring would-be transgender individuals to obtain 

an initial mature level of thinking and be allotted a necessary amount of time to 

ponder his or her decision, which may be seen as imperative. 146 

The end result of the 2014 Bill may encompass effects that lead to less 

genuine and irrational gender transitions due to the rather uncomplicated 

process that accompanies a gender transition, leading to abuse of the 2014 

Bill. 147 Moreover, the Danish Parliament’s rationale behind the 2014 Bill sought 
to decrease restrictions on individuals longing to transition genders, which 

served an important governmental interest.148 However, this rationale may have 

left the door open for biological men to abuse the expedited gender transition 

process by seeking to become women for purposes other than ‘not fitting in’ or 

‘not feeling comfortable in one’s own body.’149 

B. Danish Sports Clubs’ Inclusive Action 

In 2023, when Danish sports clubs announced “other” would be an 
additional option to “male” and “female” as Danish individuals were selecting 
a gender for sport participation, this marked an additional leap into a progressive 

movement that sought to eliminate the Danish concerns of prejudice and 

discrimination against transgender individuals in sports. 150 Moreover, the 

regime of adding “other” was seen as a matter of great importance from the 

standpoint of Danish sports clubs heavily pursuing inclusion among Danish 

citizens seeking to participate in sports, regardless of gender identity. 151 

While the 2023 decision on behalf of the Danish sports clubs constitutes a sector 

of progression that seeks to promote inclusion among transgender individuals, 

the fairness aspect is something for Danish sports clubs to consider moving 
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forward. 152 Further, Danish sports clubs have been seemingly transparent 

through highlighting inclusion as the main rationale for adding a third category 

to gender in sports signups, which has consequently sparked inevitable future 

conversation regarding the balance between inclusion and fairness. 153 For 

example, the fairness aspect would need relevant consideration in a situation 

involving a transgender woman selecting “other” during sports signups, 
specifically in the realm of whether to place the transgender woman in men’s or 
women’s sports. 154 Ultimately, the aforementioned DIF guidelines would lend a 

helping hand in balancing inclusion and fairness regarding transgender women 

competing against biological women throughout the Danish sports clubs and 

organizations.155 

C. The Guidelines Adopted by The Danish Sports Confederation 

The 2022 DIF action sought to provide desirable clarity on the rising issue 

of whether transgender women may have the opportunity to participate in 

women’s sports. In essence, the DIF pursued a balancing test between inclusion 

and fairness by denoting the aforementioned list of guidelines, in which each of 

the pieces of advice would be analyzed and scrutinized by appropriate sporting 

officials on a case-by-case, sport-by-sport basis.156 While the DIF list of 

guidelines is not deemed a ‘bright-line rule,’ it does furnish relevant 
considerations for Danish sporting organizations to be mindful of when deciding 

whether or not to allow specific transgender women to participate in women’s 

sports. 157 By adopting and dispensing a list of nonbinding guidelines, the DIF 

demonstrated the need for some type of law-like intervention pertaining to the 

glaring issue of transgender women’s participation in women’s sports. 158 

The DIF demonstrates a great method for Danish sporting officials to make 

decisions in either allowing or disallowing transgender women to participate in 

women’s sports, but the DIF may have lacked specificity in its guidelines. 159 

Moreover, while the DIF did place great emphasis on the need to establish how 

“gendered” the specific sport is, as well as considering “equal competition” to 
be a major factor in women’s sports, the DIF did not find it necessary to include 
any language about puberty as it relates to the amount of testosterone present in 

an individual. 160 Although it may be assumed that the determination of how 

“gendered” the sport is takes puberty and testosterone into consideration, there 
may be instances where a transgender woman possesses a smaller build, but has 
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athletic abilities, such as a high vertical jump or a quick first step, related to 

going through puberty as a biological male. 161 Thus, allowing this specific 

transgender woman to participate in women’s sports may be unfair, despite 

following the DIF guidelines. 162 As such, it may be of interest for the DIF to add 

puberty and testosterone considerations to its framework. 163 

D. Danish Athletic Chairman Jensen’s Thoughts and Concerns 

The trajectory of Denmark and its proposed and enacted solutions have 

displayed great importance surrounding inclusivity in sports. 164 Nevertheless, 

aforementioned Danish Athletic Chairman Jensen, a strong advocate for 

individuals having easy access to change his or her gender identity, revealed his 

concerns regarding fairness in terms of transgender women competing against 

biological women, where biological gender plays an impactful role in success. 165 

Jensen, like most Danish sports administrators and officials, believes the DIF 

guidelines may help remedy the meticulous balance between inclusion and 

fairness in Danish sports, especially in scenarios where individuals like United 

States’ transgender woman Lia Thomas are competing and winning against 

biological women.166 

E. The Route Taken by World Athletics 

In contrast with the DIF, the IOC, and the NCAA, WA executed a 

prohibition on transgender women, who have gone through male puberty, from 

participating in women’s running sports. 167 Additionally, WA, similar to past 

IOC action, ruled transgender women’s participation in women’s running sports 
would be contingent on meeting a certain testosterone threshold. 168 On its face, 

WA’s action appears to give more deference to fairness when balancing 
inclusion and fairness, predominantly based on its sole consideration of puberty 

and testosterone levels when determining the eligibility of transgender women 

in women’s running sports.169 

Despite the grave importance of considering puberty and testosterone when 

making decisions on whether a transgender woman may participate in a 

women’s running sport, WA may find it beneficial, from a standpoint of 
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properly balancing inclusion and fairness, to consider adding additional factors 

to its analysis, similar to those outlined by the IOC. 170 Although running sports 

appear to be gendered in the sense that biological males have inherent genetic 

advantages over biological females, the notion of inclusion should warrant 

heavy consideration. 171 Thus, while it is important for WA to ensure fairness in 

women’s running sports, WA ought to implement some type of framework that 
entails the consideration of properly including transgender women in women’s 
running sports. 172 If WA seeks to adopt an evidence-based approach, similar to 

the IOC, it may notably demonstrate that while WA does value fairness in 

women’s sports, WA also seeks to maximize efforts to promote the inclusion of 

transgender women. 173 

F. Intricacies of The International Olympic Committee 

The 2021 IOC decision to adopt a set of ten nonbinding principles, which 

are to be evenly considered in determining the eligibility of transgender women 

in women’s Olympic games, made monumental breakthroughs for transgender 

women’s participation in women’s sports. 174 Since 2004, the IOC had been 

working to regulate and promulgate some type of legal-based solution that 

would not only serve to include transgender women in women’s Olympic 
Games, but would also maintain fairness on behalf of biological women in the 

women’s Olympic Games. 175 Thus, the ten-factor promulgation can best be 

summarized as an effort to promote inclusion and diversity in sports through 

allowing “everyone, irrespective of their gender identity . . . [to] practice [sic] 

sport in a safe, harassment-free environment that recognises [sic] and respects 

their needs and identities,” while maintaining the fairness aspect. 176 More 

specifically, the IOC seeks to analyze transgender women’s participation in 

women’s sports on a sport-by-sport basis, which revolves around balancing 

whether a biological male-turned transgender female would have an advantage 

or disadvantage in a specific sport and whether that advantage or disadvantage 

is unfair to biological women. 177 

Following the precedential IOC guideline implementation, the DIF and the 

NCAA introduced a variation of the IOC principles. 178 As mentioned earlier in 

this Note, the DIF generated a framework consisting of seven pieces of advice, 
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substantively similar to the IOC principles, despite lacking specific details, for 

Danish sports personnel to be mindful of when determining the eligibility of a 

transgender woman in a women’s sport. 179 Although a progressive development, 

the DIF may find it useful to add further details to ensure maximum compliance 

with its framework, thus maintaining consistency with the IOC. 180 The 

abovementioned NCAA, in its sport-by-sport approach, left much of the 

discretion regarding transgender women participating in women’s sports to the 

NGB of each NCAA women’s sport, allowing each NGB to create policy on the 

basis of subjective considerations, which “represents a stark contrast to the 
IOC’s current approach.” 181 Despite adopting a sport-by-sport approach, the 

NCAA may find it necessary to exert more control as a governing body by 

creating a uniform framework similar to the IOC principles, which would 

convey consistency and transparency regarding efforts to balance inclusion and 

fairness as they relate to transgender women participating in women’s sports.182 

Notwithstanding the thoroughly elaborate factors and ancillary in-depth 

descriptors, which continue to represent a prolific set of guidelines in balancing 

inclusion and fairness regarding transgender women participating in women’s 
Olympic games, the IOC, unlike WA, did not mention ‘puberty’ or 
‘testosterone’ specifically. 183 While the IOC does seem to imply the need to 

consider ‘puberty’ and ‘testosterone’ through the principles of “fairness” and 
“evidence-based approach,” the lack of specificity may lead to a lack of 
consideration thereof, which may in-turn disrupt the balance between inclusion 

and fairness. 184 Thus, in an effort to increase the clarity and efficiency of its 

meticulously drafted guidelines, the IOC, following the decision of WA, may 

consider the use of specifics, such as ‘puberty’ or ‘testosterone,’ in one or more 
of its principles for transparency purposes related to determining whether a 

transgender woman may participate in women’s Olympic games. 185 

G. House Bill 734 United States Legislative Action 

In 2023, the United States House of Representatives passed HB734, which, 

if passed by a majority of the United States Senate, would bar any and all 

biological males from competing against biological females in women’s 
sports.186 Similar to the majority of the States that have passed legislation on 
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transgender women competing in women’s sports, HB734 would require a 
transgender woman’s biological gender to be the determining factor in whether 

or not to allow them to compete in women’s sports. 187 However, HB734 would 

likely be vetoed by the United States Senate due to heavy opposition from those 

who share similar beliefs to the minority of the States that have passed 

legislation regarding transgender women participating in women’s sports. 188 

Thus, even if HB734 did pass the United States Senate, “President Biden has 

said he would veto the bill should it defy the odds and survive in the Democrat-

controlled Senate.” 189 

Consistent with most issues in the United States legislative branch, 

transgender women’s participation in women’s sports is a very divisive matter 
between the Republican and Democratic political parties. 190 The Republican 

Party, who currently comprises the majority of the United States House of 

Representatives, tends to resonate with the belief that biological gender, rather 

than gender identity, should determine whether a transgender woman has the 

opportunity to participate in women’s sports. 191 Thus, through HB734, the 

Republican Party appears to oppose any situation or scenario which would allow 

a transgender woman to compete against biological women in sports. 192 

Conversely, the Democratic Party, who currently maintains a majority of the 

United States Senate, believes “every child regardless of gender identity 

deserves the opportunity to belong to a team and that preventing competitors 

from doing so sends the message that they don’t matter.” 193 Therefore, the 

Democratic Party completely disfavors HB734 premised on HB734’s lack of 
inclusive considerations.194 

Regardless of political party, the issue of transgender women participating 

in women’s sports is growing into a major United States concern. 195 Rather than 

working as a collective to formulate a solution, the efforts of the Republicans 

and Democrats have created a polarized environment surrounding transgender 

women participating in women’s sports. 196 Whether it means coming together 

or simply meeting at the middle, it may be in the best interest of United States 

citizens for the Republicans, perhaps too traditional, and the Democrats, 
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conceivably too progressive, to set aside their stark differences and work toward 

resolving the issue of transgender women participating in women’s sports. 197 

Thus, similar to Title IX’s preemptive effects within the States, it may be 
absolutely necessary for the United States legislative branch to consider and 

adopt a federal legal framework of factors or guidelines, like the DIF, the IOC, 

or the NCAA, which would provide some type of resolution in considering 

whether or not to allow transgender women to participate in women’s sports, 

without singling out transgender women or creating an unequal playing field to 

the detriment of biological women. 198 

H. Methodology of The National Collegiate Athletic Association 

In dealing with the issue of transgender women participating in women’s 

sports, the NCAA, in 2022, adopted the most consistent approach with the DIF 

and the IOC, which surrounds the emerging notion of a sport-by-sport 

determination or analysis. 199 However, in contrast with both the DIF and the 

IOC, the NCAA, rather than denoting a list of factors or guidance, established 

that, in the event a transgender woman seeks to participate in a specific women’s 
sport, the determination and ultimate decision would be subject to the discretion 

of the NGB of that specific women’s sport. 200 Nonetheless, the concept of the 

NCAA sport-by-sport determination approach is progressively appealing to 

those yearning for a solution to the issue of transgender women participating in 

NCAA women’s sports, which aims to properly balance inclusion and fairness 

as the amount of NCAA cases involving transgender women participating in 

women’s sports continues to increase. 201 

While the NCAA may have taken a step in the right direction through 

implementing a sport-by-sport approach, concerns surrounding disparity may 

be foreseeable. 202 As previously discussed in this Note, the DIF executed its own 

sport-by-sport approach, which included multiple pieces of guidance and advice 

for Denmark sports personnel to consider when making determinations on 
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whether a specific Danish transgender woman may participate in a specific 

Danish women’s sport. 203 The DIF approach, although subject to different 

discretionary interpretations, created uniformity in the sense that all cases of 

transgender women participating in women’s sports would be determined 

through analyzing the same set of guidelines. 204 At first glance, the NCAA’s 
decision to establish a sport-by-sport approach appears to mimic the DIF’s 
idea.205 However, an in-depth analysis reveals the NCAA, in its decision to omit 

a uniformly applicable list of factors and considerations related to the adoption 

of its sport-by-sport approach, may open itself up to issues down the road 

regarding inconsistent NGB decisions.206 

There is no question that, under the NCAA’s sport-by-sport approach, each 

NCAA women’s sport would be analyzed differently on the basis of expected 
physicality and athleticism; however, there may still be room for inconsistent 

interpretations stemming from the seemingly large amount of discretion 

delegated to each women’s sport’s NGB in its policymaking. 207 For example, 

the NGB of women’s volleyball may create a policy that places more emphasis 
on inclusion, rather than fairness, establishing that any transgender woman may 

play women’s volleyball, despite having physical advantages over biological 

women. 208 In a contrasting scenario, the NGB of women’s basketball may 

implement a policy that prioritizes fairness over inclusion, subsequently barring 

all transgender women, even if lacking any biological male advantage, from 

competing in women’s basketball. 209 Suffice it to say that the NCAA may want 

to reconsider its omission of a sport-by-sport set of guidelines for purposes of 

not only maximizing consistency related to the balance of inclusion and fairness 

in women’s sports, but proactively depleting future issues that may arise in cases 

surrounding transgender women seeking to participate in women’s sports. 210 

I. Different Approaches Adopted by The States 

The lawmakers in the majority of the States that have legislated the issue of 

transgender women’s participation in women’s sports tend to prioritize fairness 
over inclusion, specifically believing biological gender should trump gender 

identity for purposes of determining whether transgender women should have 

the opportunity to participate in women’s sports. 211 Similar to supporters of 

HB734, Alabama, Florida, and Indiana legislators and governors appear to share 

customs and beliefs closely tied to the Republican Party viewpoints. 212 
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Moreover, each of Alabama, Florida, and Indiana have passed or enacted some 

type of legislation that completely bars biological males, who have transitioned 

to and identify themselves as female, from competing with and against 

biological females in sports. 213 Clearly, fairness serves as the main rationale for 

states similar to Alabama, Florida, and Indiana in making decisions regarding 

transgender women’s participation in women’s sports. 214 As a result, there have 

been growing concerns regarding the lack of inclusion of transgender women, 

which may have adverse effects on the mental health of such individuals. 215 

In the minority of the States that have legislated the issue of transgender 

women’s participation in women’s sports, the notion of inclusion appears to be 
at the forefront of justifying decisions regarding transgender women competing 

against biological women in sports. 216 Like the HB734 opponents, state 

legislators and governors in California, Connecticut, and Massachusetts tend to 

echo the beliefs shared by the Democratic Party. 217 For example, California, 

Connecticut, Massachusetts, and a few other states have passed laws or laid out 

frameworks that seek to eliminate efforts of excluding or singling out 

transgender women from competing against biological women in sports. 218 

However, due to prioritizing inclusion, there has been a presence of concern 

related to fairness in terms of biological women having a fair opportunity to 

compete and win.219 

It appears that the lawmakers in each of the States that have legislated the 

issue of transgender women’s participation in women’s sports differ on the basis 

of political party. 220 More specifically, each state’s governor has large discretion 
in controlling the implications of transgender women participating in women’s 
sports in his or her respective state. 221 For example, while Florida, through 

Governor DeSantis, has enacted strong legislation disfavoring any kind of 

participation by transgender women in women’s sports, California, through 

Governor Newsom, has provided little barriers to those women who seek to go 

through the process of a gender transition and desire to play women’s sports. 222 

The aforementioned states, similar to the Republican and Democratic parties, 
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either heavily favor fairness or place the most emphasis on inclusion. 223 The 

ramifications of these two approaches continues to create division among the 

States and yield the same, ongoing problem of lack of balance between inclusion 

and fairness in the realm of transgender women participating in women’s 

sports.224 

While the issue of transgender women’s participation in women’s sports 

continues to emerge and loom in each of the States, the States may need to come 

together to create a sense of uniformity, even if it means giving up some ground, 

so that a balance between inclusion and fairness can be properly attained. 225 For 

example, the States that place emphasis on fairness may need to put forth a better 

effort to give deference to inclusion for purposes of equal opportunity in sports, 

while the States that prioritize inclusion may need to further consider fairness 

so that biological women still have the chance to be successful in women’s 
sports.226 With that being said, an adoption of some type of framework of factors 

or guidance, like that of the DIF, the IOC, or the NCAA, may not only help 

balance inclusion and fairness, but would ultimately provide a further sense of 

uniformity among the States. 227 Thus, the lack of enacted federal congressional 

action is an indication of how important state action is, which should be 

uniformly similar in terms of application so that there is a sense of cohesion 

among the United States as a whole. 228 

J. Inconsistencies Among United States High Schools 

When contemplating the issue of whether transgender women may 

participate in women’s sports, the groundwork undoubtedly starts with grades 

K-12 (“grade schools”). 229 Moreover, grade schools in the United States serve 

as the foundation for amateur student-athletes looking to compete in sports for 

purposes, including, but not limited to, learning about teamwork and leadership, 

seeking pleasure, or pursuing a collegiate or professional athletic career. 230 
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Thus, it is crucial for United States grade schools to uniformly maintain a proper 

balance between inclusion and fairness so that young student-athletes, 

regardless of biological gender or gender identity, have an equal opportunity to 

both participate in sports and win in an even playing field environment, without 

having to withstand discrimination or societal exclusion. 231 With that being said, 

per Dr. Lungarini’s research, inclusion may need to be prioritized slightly more 
than fairness as equal opportunity tends to be highly regarded, especially when 

discussing student-athletes in elementary school.232 However, as young student-

athletes begin to get older and mature, especially post-puberty, the role of 

fairness may need expanded in scenarios involving transgender women for 

purposes of ensuring biological women receive the opportunity to reach success 

in women’s sports.233 

Despite the number of United States grade schools that have been affected 

pursuant to a state law or policy, or a decision by a grade school administrator 

regarding transgender women participating in women’s sports, the action taken 
by other United States grade schools, or the lack thereof, indicates the need for 

a uniform decision. 234 As such, absent federal legislation and cohesion among 

the States, it may be necessary for the NFHS to adopt some variation of the DIF, 

the IOC, or the NCAA sport-by-sport analysis, which would require 

consideration of various factors or guidelines, on a case-by-case basis, to 

determine whether a specific transgender woman may have the opportunity to 

participate in women’s sports. 235 Regardless of what the NFHS chooses to do, 

the main focus should be balancing inclusion and fairness for purposes of 

ensuring that transgender women have the opportunity to compete in women’s 
sports as the NFHS deems necessary through upholding fairness for biological 

women playing women’s sports.236 

In the event the NFHS adopts guidelines or a set of factors for purposes of 

balancing inclusion and fairness as it relates to transgender women’s 
participation in women’s sports, individual state high school associations, such 

as the IHSAA, should diligently attempt to carry out the wishes of the NFHS. 237 

State high school associations play an important role in facilitating high school 

sports throughout the United States, and it is important for all high school sports-

related policy to be carried out similarly, which may be properly accomplished 

through deferring to the NFHS on matters regarding transgender women 

participating in women’s sports.238 
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K. Scientific Research 

Notwithstanding the fact that many independent and organizational 

scientists and geneticists have reported a lack of determinative research related 

to transgender women having athletic advantages over biological women, there 

have been multiple recent experimental studies, which present findings that both 

support and oppose the premise of transgender women possessing an inherent 

sports advantage. 239 In opposing the notion that transgender women have 

physical and athletic advantages over biological women, Joanna Harper 

presented findings which showed that transgender women, who received 

treatment to lower their testosterone levels, performed no better against 

biological women than they would have performed against biological men. 240 

Conversely, Dr. Gregory Brown, a believer of transgender women possessing 

athletic advantages over biological women, performed studies which revealed 

inevitable advantages on behalf of transgender women due in large part to going 

through male puberty. 241 In comparing, contrasting and appreciating the 

findings of both Harper and Brown, Emma Hilton and Tommy Lundberg, as 

sports medicine scientists, proposed and recommended a sport-by-sport analysis 

for purposes of considering transgender women’s potential advantages, being 

mindful of pre- and post-puberty effects.242 

As the issue of transgender women participating in women’s sport continues 
to become more prevalent, the scientific research will undoubtedly 

quantitatively and qualitatively increase, providing supplemental support or 

opposition to any of Harper, Brown, Hilton, or Lundberg. 243 Scientific and 

genetic considerations fulfill an important role in any type of consideration 

involving a transgender woman seeking to participate in women’s sports. 244 As 

such, while the aforementioned research is not necessarily binding by any 

means, it is important to be mindful of when creating and implementing factored 

analyses for purposes of determining eligibility of transgender women in 

women’s sports. 245 Thus, scientific contemplation may always warrant 

deliberation when federal action is being enacted and sports organizations and 

personnel are making decisions related to allowing or disallowing a specific 

transgender woman to participate in a specific women’s sport.246 
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III. RECOMMENDATION 

A sport-by-sport analysis or determination balancing regime, which has 

been embraced in some form by the DIF, the IOC, and the NCAA, appears to 

target the dynamic notion of promoting inclusion, while maintaining fairness in 

women’s sports. With that being said, I would recommend the United States, as 

a whole, adopt a federally applicable sport-by-sport, case-by-case determination 

regarding transgender women’s participation in women’s sports, which would 
carry the preemptive effects of Title IX’s federal application within the States. 
Specifically, relevant personnel from all United States sports associations, 

organizations, and institutions (i.e., the NCAA through its legislative processes 

and state high school associations through the NFHS) will be required to 

exercise discretion in balancing various factors, under a totality of the 

circumstances, including the age of the transgender woman, whether the 

transgender woman has gone through male puberty, the specific women’s sport, 
and whether the role of biological gender will play an essential role in 

determining a transgender woman’s potential success in that specific women’s 
sport. For example, if a transgender woman seeks to play women’s basketball, 
the NCAA, through its legislative processes, or the appropriate state high school 

association, through the NFHS, otherwise in compliance with federal anti-

discrimination laws, will be federally required to determine the relevance of the 

transgender woman’s age; discover whether the transgender girl went through 

male puberty before the gender transition; and ultimately decide whether an 

initial presence of biological male genetics would give the transgender girl 

inherent advantages over biological females in playing women’s basketball. 

IV. CONCLUSION 

The issue of whether or not transgender women should be able to compete 

in women’s sports is one of complexity that involves scrutinizing details 

surrounding the balance of inclusion and fairness. 247 Despite several forms of 

inaction related to transgender women’s participation in women’s sports, one 
solution, as adopted in some form by the DIF, the IOC, and the NCAA, involves 

a sport-by-sport analysis, encompassing an in-depth determination by each 

appropriate sport’s governing body to balance various factors in considering 

whether a specific transgender woman may have the opportunity to participate 

in a specific women’s sport. 248 A second solution, favored by the majority of the 

United States House of Representatives, through HB734, and a large number of 

the states that have passed legislation regarding transgender women 

participating in women’s sports, entails a complete bar which would disallow 

transgender women to participate in women’s sports under any 
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circumstances.249 Additionally, the opponents of HB734, as well as the minority 

of the states that have passed legislation related to transgender women’s 
participation in women’s sports, seek to allow, without any restriction, 

transgender women to participate in women’s sports. 250 

While all three solutions and viewpoints place different levels of importance 

on inclusion and fairness respectively, the sport-by-sport approach appears to 

be favorable as it constitutes a maximum effort in balancing inclusion and 

fairness regarding transgender women’s participation in women’s sports. 251 

Moreover, from an inclusive standpoint, a sport-by-sport approach and analysis 

provides transgender women the opportunity to get their foot in the door with 

competing against biological women in women’s sports. 252 The fairness aspect 

will come into play when deciphering the role gender plays in a specific 

women’s sport, coupled with mindfulness of the age of the transgender woman 

and whether the transgender woman went through the stages of male puberty 

before the gender transition took place. 253 Thus, the United States’s federal 

adoption of the aforementioned recommended sport-by-sport, case-by-case 

determination, similar to the DIF, the IOC, and the NCAA, will maximize an 

equal balance between inclusion and fairness by providing a uniformly 

applicable framework for relevant United States sports personnel and governing 

bodies (i.e., the NCAA through its legislative processes and state high school 

associations through the NFHS) to consider when deciphering whether or not to 

allow a specific transgender woman to compete in a specific women’s sport.254 
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