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ABSTRACT

Recent research in environmental law and psychology has revealed a pernicious
problem: psychological phenomena often lead people to underperceive and
undervalue environmental harms. These insights have yet to be applied to the
transnational realm. This article employs a psychological approach to explore
the evaluation of environmental concerns in the context of the World Trade
Organization’s Environmental Goods Agreement (“EGA”). Although the EGA
purports to be a “win-win” agreement that simultaneously promotes economic
development and environmental protection, it has failed to reach meaningful
agreement. The present research argues that a psychological perspective on
environmental law may supplementally explain the failure in EGA negotiation
by demonstrating how states inadvertently undervalue the transboundary
environmental impacts of environmental goods. This insight also fills the void
left by rational choice theory in regard to the valuation process.
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INTRODUCTION

By any classic interest-based account of international law, the
Environmental Goods Agreement (EGA) seemed to have everything going for
it in 2016.* The goal of the EGA is to facilitate the exchange of environmental-
friendly goods among nations by reducing trade barriers, such as tariffs.
Members hailed it enthusiastically as a mutually beneficial agreement that
addressed economic development and environmental protection at the same
time.? These dual goals were built into the structure of the agreement itself® via
the creation of special trade incentives for so-called “environmental goods” that
improve or remedy environmental problems.* So long as stakeholders valued
both economic and environmental achievement, the agreement should have
been a slam dunk.

And yet, as of the writing of this paper, negotiations have stalled, and
progress on the EGA has effectively ground to a halt inside the World Trade
Organization (WTQ). Parties have failed to reach agreement on the most basic
of environmental goods: even bicycles—widely recognized and praised as
carbon-saving vehicles>—have been formally withdrawn from the commodities
list.° Undervaluing environmental improvements and anticipating increased
competition from imported Chinese bicycles, the European Union (EU)
removed bicycles from the list of environmental goods. The potential for China
gaining a considerable market advantage on bicycles in the EU seems to have
been the motivation behind this move. As a direct result, the withdrawal was
considered a rationale for failure in the negotiations.’

1. WTO, Progress Made on Environmental Goods Agreement, Setting Stage for Further
Talks (December 4, 2016), https://www.wto.org/english/news_e/news16_e/ega_04dec16_e.htm.
[https://perma.cc/GL8E-CSDV].

2. See Global Affairs Canada, WTO Environmental Goods Agreement (EGA), CANADA (Date
Modified: July 14, 2022), https://www.international.gc.ca/trade-agreements-accords-
commerciaux/topics-domaines/env/plurilateral.aspx?lang=eng. [https://perma.cc/F9S9-TEKL].

3. WTO, Eliminating Trade Barriers on Environmental Goods and Services (2024),
https://www.wto.org/English/tratop_e/envir_e/envir_neg_serv_e.htm. [https://perma.cc/SMF8-
JUDG] (last visited Oct. 28, 2024).

4. Carlos Kuriyama, A Review of the APEC List of Environmental Goods, at 1, 41 APEC
PoLicy BRIEF (2021); ORG. FOR ECON. CO-OPERATION AND DEV. (OECD), STATISTICAL OFFICE OF
THE EUROPEAN COMMUNITIES, The Environmental Goods and Services Industry Manual for Data
Collection and Analysis, Ch. 2 art. 1 (1999), https://unstats.un.org/unsd/envaccounting/ceea/
archive/EPEA/Envindustry_Manual_for_data_collection.PDF (defining environmental goods as
goods that “measure, prevent, limit, minimize, or correct environmental damage to water, air, and
soil, as well as problems related to waste, noise and eco-systems. This includes cleaner
technologies, products, and services that reduce environmental risk and minimize pollution and
resource use”).

5. Christian Brand et al., The Climate Change Mitigation Impacts of Active Travel: Evidence
from a Longitudinal Panel Study in Seven European Cities, 67 GLOB. ENV’T. CHANGE 19 (2021).

6. William A. Reinsch et al., Environmental Goods Agreement: A New Frontier or an Old
Stalemate? at 10, CSIS (2021).

7. 1d.
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Rational choice theory provides some explanation for this impasse.
According to traditional rational choice theory, the maximization of self-interest
is the primary motivation for state action.® Therefore, the current deadlock
reflects the inability of the states involved to secure what they consider to be
sufficient maximizations of interests. In this narrative, the green economy or
green growth equilibrium of the EGA cannot practically satisfy achievement of
sustainable long-term environmental goals for the whole while also providing
enough immediate market benefits for individual states.’

Nevertheless, it is important to note that factors such as information,
preference, and bias are also relevant to the valuation process of interest. For
example, contingent valuation (“CV”) incorporates rational value as well as
affective preference and bias.!® Such considerations can be seen in the way
individuals react differently based on the information available to them,** and
in the way studies of bidding games show how an initial proposal affects later
responses.’? Consequently, factors other than rational choice theory may have
an impact on valuation.™ Similarly, states do not always act rationally or in their
own self-interest.** In the context of environmental products, rational choice
theory may provide an interest-based discussion, but it does not disclose the
holistic valuation process. Other critics contend that rational choice theory does
not provide a consistent presumption for when a state will pursue a normative
objective, nor does it provide a comprehensive evaluation procedure in decision-
making.*® Hence, rational choice theory does not encompass all the contours of
valuation, and the scholarly void has not yet been addressed.

Psychological research could help fill the academic gap by offering
empirical data on factors that influence valuation decisions. Psychological
research could provide pivotal information to states regarding certain emotional
preferences and biases in play when valuing environmental goods.'®
Furthermore, such research highlights the undervaluation factor and condition.
This research argues that recent psychological studies may help us comprehend

8. See JACK GOLDSMITH & ERIC POSNER, THE LIMITS OF INTERNATIONAL LAW at 7 (2005).

9. Joachim Monkelbaan, Using Trade for Achieving the SDGs: The Example of the
Environmental Goods Agreement, 51 J. WORLD TRADE 575 (2017).

10. Charles Harris et al., Improving the Contingent Valuation Method, 17 J. ENV’T ECON. &
MaGMmT. 213, 215 (1989).

11. John T. Daubert & Robert A. Young, Recreational Demands for Maintaining Instream
Flows: A Contingent Valuation Approach, 63(4) AM. J. AGRIC. ECON. 666 (1981).

12. R. D. Rowe et al., An Experiment on The Economic Value of Visibility, 7 J. ENvV’T ECON.
& MamT. 1 (1980).

13. Richard Bishop et al., Contingent Valuation of Environmental Assets: Comparison with
a Stimulated Market, 23 NAT. REs. J. 619 (1983).

14. Kristen Renwick Monroe & Kristen Hill Maher, Psychology and Rational Actor Theory,
16 PoL. PsycH. 1 (1995); Edward Rubin, Rational States?, 83 VA. L. Rev. 1433 (1997).

15. Elinor Ostrom, A Behavioral Approach to the Rational Choice Theory of Collective
Action: Presidential Address, American Political Science Association, 1997, 92 AMER. PoL. Scl.
Rev. 1, 2 (1998).

16. Anne van Aaken, Behavioral Aspects of The International Law of Global Public Goods
and Common Pool Resources, 112 AMER. JOURNAL OF INT’L. LAW 67, 6970 (2018).
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why a prospective agreement failed for reasons other than interest. By exploring
the ways in which undervaluation interacts with EGA negotiations, psychology
provides an important and supplemental perspective on how, when, and why
countries may undervalue environmental concerns.

This paper proceeds as follows: Part | opens with a brief history of the Asia-
Pacific Economic Cooperation (APEC) and the Organization for Economic Co-
operation and Development (OECD) before focusing on the current WTO
forum. This research then introduces the WTO EGA negotiation along with the
potential rationale for its failure. Part 11 explains how psychological preference
and bias interact with international environmental law (IEL), exploring how
psychological factors affect perceptions of transboundary harm. The
psychology of IEL should be understood to incorporate both the psychology of
international law and transboundary harm. Particularly, individuals tend to
respond in a biased manner when faced with transboundary harm. Part Ill
applies the psychological method to the WTO EGA negotiation as a case study.
In addition, this research claims that the failure of WTO EGA negotiations could
be the result of the psychological reaction to transboundary harm, which is
mirrored in EGA negotiations.

1. THE ENVIRONMENTAL GOODS MECHANISM UNDER INTERNATIONAL LAW

The environmental goods mechanism is beneficial to environmental
protection and economic development. Promoting environmental goods is
practically helpful for sustaining the natural environment.*” At the same time,
tariff concessions and the removal of non-tariff barriers could increase market
access and accelerate trade liberalization.'® The international community thus
considered this mechanism to be a "win-win" proposition and expected several
positive developments.’®

The notion of providing environmental goods or products that benefit
environmental protection was described by the OECD in 1999.2° As commonly
understood, environmental goods are those that “measure, prevent, limit,
minimize, or correct environmental damage to water, air, and soil, as well as
problems related to waste, noise and eco-systems. This includes cleaner
technologies, products, and services that reduce environmental risk and

17. Muhlis Can et al., The Role of Trading Environment-Friendly Goods in Environmental
Sustainability: Does Green Openness Matter for OECD Countries?, 295 JOURNAL OF ENV’T
MaGmT. 1 (2021).

18. See Kuriyama, supra note 4.

19. UNITED NATIONS ENV’T PROGRAMME, Trade in Environmental Goods (2024),
https://www.unep.org/explore-topics/green-economy/what-we-do/environment-and-trade-
hub/trade-environmental-goods [https://perma.cc/4R92-PLAP].

20. ORGANIZATION FOR EcoNomIC CO-OPERATION AND DEVELOPMENT (OECD) STATISTICAL
OFFICE OF THE EUROPEAN COMMUNITIES, The Environmental Goods and Services Industry
Manual for Data Collection and Analysis (1999), https://www.oecd.org/env/industry/
31685501.pdf. [https://perma.cc/3L95-9VFB].
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minimize pollution and resource use.”* The OECD includes a broad definition
of environmental products; any product that fits these criteria qualifies as an
environmental good.

In 2012, the APEC adopted 54 products in the environmental goods list for
the annex C of its Leader’s Declaration, a joint announcement made by all
participants after the conference.”® As APEC explained at the time,
environmental goods are thought to be helpful both to green growth and to
environmental protection.”® Reducing tariffs on products that contribute to
environmental protection lowers the cost, increases trade liberalization, and
accelerates the usage of environmentally friendly products. This "win-win"
strategy was deemed an efficient way to improve the global environmental
while also incentivizing international trade.

Since the adoption of the first list of environmental goods by APEC in 2012,
the amount of environmental goods traded has risen annually.?* Recent inclusion
of the environmental goods mechanism in the Comprehensive and Progressive
Agreement for Trans-Pacific Partnership (“CPTPP”) provides a forum for
bilateral or multilateral arrangements among contracting parties.?® Inclusion of
a list of environmental goods in such arrangements is encouraged. Future
development concerning environmental goods is therefore anticipated among
contracting parties. The importance of environmental commodities has also
drawn the attention of the WTO, whose member states have urged the
establishment of a more globalized agreement encompassing environmental
goods.

1.1 WTO Environmental Goods Agreement Negotiations

In recognition of the growing importance and opportunities offered by
environmental goods, the WTO began negotiations to reach an EGA in 2014,
Expectations were promising, and it was believed that the EGA could further
expand to all WTO members via the most-favored-nation treatment and become
a global treaty. The lowering of taxes could save up to 485 million dollars per

21.1d. at 9.

22. AsIA-PACIFIC EconoMIC COOPERATION (APEC), 2012 Leader’s Declaration,
https://www.apec.org/Meeting-Papers/Leaders-Declarations/2012/2012_aelm [https://perma.cc/
9FC3-42WU] (last visited Oct. 28, 2024); AsIA-PAcIFIc ECONOMIC COOPERATION (APEC), APEC
List of Environmental Goods, https://www.apec.org/meeting-papers/leaders-declarations/2012/
2012_aelm/2012_aelm_annexc [https://perma.cc/2C6U-VWZD] (last visited Oct. 28, 2024).

23. See Kuriyama , supra note 4; R. Wan et al., Trade Liberalization in Environmental
Goods, 51 RESOURCE AND ENERGY ECONOMICS at 4466 (2018).

24. UNITED NATIONS ENVIRONMENT PROGRAMME, Trade in Environmental Goods at a
Glance, https://www.dropbox.com/sh/fcfdsms0qjj4t09/AAA3ID7dpAfmOu_YMzPoS9U-a?dI=0
[https://perma.cc/XVVA5-KAGE]. The table of this report shows that the total export value of
environmental goods from 2001 to 2001 has grown by more than 100%.

25. See Comprehensive and Progressive Agreement for Trans-Pacific Partnership
(consolidated text) (Mar. 8, 2018), https://investmentpolicy.unctad.org/international-investment-
agreements/treaties/treaties-with-investment-provisions/3808/comprehensive-and-progressive-
agreement-for-trans-pacific-partnership-cptpp-2018- [https://perma.cc/2SEW-TDYV].
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year.”® In addition, the EGA could take over existing international
environmental treaty measures, for example, the Montreal Ozone Layer
Protocol.?” This 1987 measure to phase out the ozone depletion products has
been extended several times, and the EGA could supplement its mission.?®

Nonetheless, from 2014 to 2016, nineteen parties engaged in multiple
rounds of negotiations on the WTO EGA framework.? Twelve years have since
passed, and the agreement remains unfinished. The last negotiation took place
in 2016 with a similarly unsuccessful outcome. Scholarly studies have discussed
various aspects of the failed talks.*® Notably, developing countries showed little
enthusiasm for engaging in the discussions. Only China, Costa Rica, and Turkey
participated in the WTO negotiation. Debates over this have arisen, and some
have argued that the lack of engagement from developing countries led to a lack
of representation in the negotiation.*

Still, supporters contend that developing countries do have interests at
stake.®? Further investigation cites four reasons for the failure. First, China's
environmental list surprised and disappointed negotiators, and therefore,
consensus over the list was never reached.®® Second, China and the U.S.
disagreed on the free-rider clause baseline.** Third, parties agreed on the
phasing out of tariffs but not on the timeline or quantity. Fourth, the EU opposed
including bicycles on the environmental products deal, and China's anti-
dumping concerns blocked the EU from designating bicycles as environmental
goods.® In the end, these explanations demonstrated how countries disregarded
the mutually beneficial foundation of the EGA and instead prioritized their own
interests.

26. Kornel Mahlstein & Christine McDaniel, The Environmental Goods Agreement: How
Would US Households Fare?, ICTSD PoLicy BRIEF (2017).

27. The Montreal Protocol on Substances that Deplete the Ozone Layer, Sept. 16, 1987, 1522
UN.T.S3.

28. Jaime de Melo & Jean-Marc Solleder, The Role of an Environmental Goods Agreement
in the Quest to Improve the Regime Complex for Climate Change, EUROPEAN UNIVERSITY
INSTITUTE WORKING PAPER (2019).

29. WTO, Environmental Goods Agreement (EGA), https://www.wto.org/english/tratop_e/
envir_elega_e.htm (last visited Nov. 4, 2024).

30. See, e.g., Mark Wu, Why Developing Countries Won't Negotiate: The Case of the WTO
Environmental Goods Agreement, 6(1) TRADE L. & Dev. 93 (2014).

31.1d.

32. See Robert Hamwey, Environmental Goods: Where Do the Dynamic Trade
Opportunities for Developing Countries Lie?, INT’L CTR. for TRADE & Sustainable Dev. at 4,5 &
8 (Dec. 2005); Veena Jha, Environmental Priorities and Trade Policy for Environmental Goods:
A Reality Check, INT’L CTR. FOR TRADE & SUSTAINABLE DEV. at 41 (Sep. 2008).

33. See Mahlstein & McDaniel, supra note 26.

34. See generally William J. Baumol, Welfare Economics and the Theory of the State, in THE
ENCYCLOPEDIA OF PUBLIC CHOICE 943 (Charles K. Rowley & Friedrich Schneider eds., Springer
2004) (suggesting that free riders benefit from resources, public goods, and shared pool resources
without having to pay for them. Free riders waste common pool resources by failing to pay fees,
tolls, or taxes. Typically, free-rider clauses are included in public goods governance to prevent
public commodities from depleting).

35. See de Melo & Solleder, supra note 28, at 4-5.
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1.2 Puzzle from Current Scholarly Discussion on EGA Failure

Current scholarship has not exhausted useful explorations as to why the
EGA negotiation proved unsuccessful. Proponents of rational choice theory
claim that countries act to maximize their own economic interests.*® This
economic point of view suggests that the agreement's benefits are minimal for
developing countries. Some claim that the lack of advantage for developing
countries leads to low engagement, and is thus a contributing factor to the
negotiation impasse.” However, others argue that the terms of the EGA contain
sufficient inducements for the participation of developing countries,®
suggesting that forces other than economic benefit may be at play. However,
these discussions omit the fact that the evaluation process also involves
individual preferences and biases. Economic interests may certainly influence a
state's motivation, but such interests do not fully explain the assessment
procedure. States that consented to the dual normative objective in the EGA
negotiation agreed to incorporate environmental factors as well as economic
ones into the evaluation process. The green growth foundation of the EGA
demonstrates that states support the idea of a dual normative objective in a single
treaty, but current discussions have largely neglected non-economic interests.
This diversity of theories advances the case for considering motivation and
undervaluation as key elements for understanding the situation.

Rational choice theory may provide an effective and accessible method for
comprehending state acts; however, countries have unigque psychological
responses to transboundary harm. This point is not covered by the present
argument for rational choice. The hypothesis of interest concentration cannot
explain unconscious or subconscious behaviors. Also, rational choice theory
does not account for the nature of transboundary harm, which tends to make
leaders of nations neglect the full value of environmental benefits and prioritize
other interests. These discussion gaps raise several questions, such as, “Which
will a state prioritize: economic or environmental benefits?”, “How is interest
defined under rational choice theory?”, and “Are decision-makers rational?”.
Rational choice theory does not provide all the answers, presenting an
opportunity for future explanations from other disciplines. To address a gap in
the current literature, this research suggests that a psychological approach may
offer insights into the failure of the WTO EGA negotiations.

36. See generally GOLDSMITH & POSNER, supra note 8.
37. See Wu, supra note 30, at 96.
38. See generally Hamwey, supra note 32; see generally Jha, supra note 32.
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2. THE PSYCHOLOGICAL PREFERENCE UNDER TRANSBOUNDARY
ENVIRONMENTAL HARM GOVERNANCE

The use of psychology in the legal realm is not unprecedented. Numerous
research studies apply psychology to law with fruitful results.*® Psychology
aims to shed light on the inner functioning of the human mind and aids in
explaining, evaluating, and predicting behavior in relation to external
environments. Law regulates human conduct and represents the demands of the
majority of individuals. The application of psychology to laws may improve the
anticipation of practical implications and the development of policies that are
more productive in directing human behavior toward desired objectives.*°

Similarities can be seen in the intersection of psychology and environmental
governance. Current research argues that the nature of environmental harm,
which impacts the valuation process, is an obstacle for individuals dealing with
environmental management. Rowell and Bilz argued that environmental impact
is diffused, complex, and interacts with non-human objects. These
characteristics can trigger specific psychological phenomena, which in turn can
influence environmental law.

Reactions to transboundary environmental harm share similar psychological
characteristics in that humans respond differently when confronted with it.** As
opposed to domestic environmental harm, transboundary harm refers to
damages caused in the territory or jurisdiction of a state other than the one of
origin.*? Due to the possibly greater extent and severity of transboundary harm,
the perspectives of individuals could be influenced.*® Consider the way in which
climate anxiety is positively related to pro-environmental actions.** A sense of
responsibility for climate change also relates to a pro-environmentalism stance,
according to an international study.”® Psychological considerations, in turn,
affect the compliance of IEL and, therefore, impact environmental decision-
making.*

Psychological theories applicable to the sphere of international law help
shed light on the continued conundrum of valuation. States are the legal entities

39. For example, Janice Nadler, Flouting the Law, 83 TEX. L. REv.1399, 1439 (2005), argues
that the perceived unjust of one legislation or legal decision can influence individuals’ compliance
with unrelated law.

40. Arden Rowell & Kenworthey Bilz, The Psychology of Environmental Law 219 (2021).

41. 1d.

42. INT’L L. CoMM’N, Draft Articles on Prevention of Transboundary Harm from Hazardous
Activities, with Commentaries, U.N. Doc. A/56/10, at 151, art. 2(c) (2001).

43. See Rowell & Bilz, supra note 40, at 244.

44. See generally Charles A. Ogunbode et al., Climate Anxiety, Wellbeing and Pro-
Environmental Action: Correlates of Negative Emotional Responses to Climate Change in 32
Countries, 84 J. ENV’T PsycH. 101887 (2022).

45. See Stylianos Syropoulos & Ezra M. Markowitz, Perceived Responsibility to Address
Climate Change Consistently Relates to Increased Pro-Environmental Attitudes, Behaviors and
Policy Support: Evidence Across 23 Countries, 83 J. ENV’T PsycH. 101868 (2022).

46. See generally Peter H. Huang, International Environmental Law and Emotional Rational
Choice, 31 J. LEGAL STuD., S273 (2022).
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that act on behalf of citizens, but key individuals such as ministers and
representatives are still the decision-makers. The actions of state leaders shape
the formation, compliance, and enforcement of international law.*” Therefore,
applying a psychological approach in international environmental law (“IEL”)
could provide useful observations for international law reference. Related
psychological studies might supply a wealth of information about environmental
omissions in transboundary harm, highlighting the cognitive hurdles to reaching
desired standard objectives. The following section spells out the psychological
approach in IEL.

The psychology of IEL incorporates the psychology of international law*®
and transboundary harm, illustrating the psychological interaction between
individuals and IEL. The following section continues the discussion on the
general psychology of environmental law*® and international law of which IEL
is a subfield. By delving further into the psychology of transboundary harms,
the present study suggests that a psychological perspective could contribute to
an alternate and improved comprehension of the valuation processes undertaken
by states.

2.1 The General Psychology of International Law

The psychology of international law—at the intersection of law and
psychology and international law—has also only recently emerged as an
important area of scholarly inquiry. This approach may resolve many puzzles
of international law, such as how a state leader perceives a dispute or how to
conclude a treaty that binds contracting parties. Scholars such as Anne van
Aaken, Tomer Broude, Jean Galbraith, and Rose McDermott ask how
psychological and behavioral research on individuals applies to states. *° % %253
States are abstract entities that are led by individuals,> so an open question is
how and to what extent the motivations, emotions, and cognition of individuals
can be applied to “state” decision-making and judgment? The psychology of
international law helps answer these questions and explain deviations from

47. See GOLDSMITH & POSNER, supra note 8, at 4.

48. See generally Anne van Aaken & Tomer Broude, The Psychology of International Law:
An Introduction, 30 EURr. J. INT’L L. 1225 (2019).

49. 1d.

50. Id.; see also Anne van Aaken, Behavioral International Law and Economics, 55 HARV.
INT’L L. J., 421 (2014).

51. Tomer Broude, Behavioral International Law, 163 UNIV. OF PA. L. REv., 1099 (2015).

52. Jean Galbraith, Treaty Options: Towards a Behavioral Understanding of Treaty Design,
53 VA. J. INT’L L., 309 (2013), https://doi.org/10.3998/mpub.10847 [https://perma.cc/9JQL-
HRQE].

53. ROSE MCDERMOTT, POLITICAL PSYCHOLOGY IN INTERNATIONAL RELATIONS 119, 215
(Univ. of Mich. Press 2004).

54. Andrew Moravcsik, Taking Preferences Seriously: A Liberal Theory of International
Politics, 51 INT’L ORG., 513, 518 (1997).
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rational choice assumptions by using empirical evidence to provide a closer look
into how policymakers actually behave.>®

The key finding in the psychology of international law is that states are not
always rational.>® The economic approach in international law claims that states
are rational actors seeking to maximize their interests.>’ Accordingly, the
decision-making process of states relies solely on interest valuation without
involving the preferences and biases of individuals. However, state leaders are
also individuals who have preferences and perceptions that could be potential
factors in their decision-making.*® Received information and heuristic reactions
alter an individual's state of mind, resulting in a person who is not always
entirely rational.>® Taken together, the acts of individuals result in the behavior
of states,® and research tells us that preference and bias may have an impact on
individuals. Hence, understanding the psychology of individuals may illuminate
the drafting, interpretation, application, and enforcement of international law.

Some scholars have explored how psychology influences the legal
dimensions of international relations. Tomer Broude and Inbar Levy discuss
decision-making in international humanitarian law contexts, such as targeting
and other operational decisions.®* As a result, they focus on the individual
decision-making level (e.g., a military commander or legal counselor) and its
interactions with international law.%? Focusing on international "nudges" or low-
cost, choice-preserving remedies to regulatory challenges, Doron Teichman and
Eyal Zamir apply the principles of behavioral legal theory to the international
arena.®® Using existing research, they explore the repercussions of individuals
failing to opt out of or into international treaties.® Teichman and Zamir describe
the effectiveness of "nudge" strategies such as deadlines, rankings, and goal
setting regarding international law and relations.*® The potential for
psychological biases in international adjudication and the implementation of
international rules is of particular concern to Sergio Puig. Puig's research
concentrates on international economic law and shows how a cognitive bias in
favor of the appointing party—what Puig refers to as "affiliation effects"—can

55. van Aaken & Broude, supra note 48, at 1227; see also van Aaken, supra note 50.

56. Alex Mintz et al., Beyond Rationality: Behavioral Political Science in the 215 Century,
45-64 (2022).

57. GOLDSMITH & POSNER, supra note 8, at 5.

58. Robert Jervis, How Statesmen Think: The Psychology of International Politics, 15-39
(2017).

59. MINTZ ET AL., supra note 56, at 45-64.

60. GOLDSMITH & POSNER, supra note 8, at 4.

61. Tomer Broude & Inbar Levy, Outcome Bias and Expertise in Investigations under
International Humanitarian Law, 30 EUR. J. INT’L. L. 1303, 1304 (2019).

62. 1d.

63. See generally EYAL ZAMIR & DORON TEICHMAN, BEHAVIORAL LAW AND ECONOMICS
423-25 (2018).

64. 1d.

65. See generally Doron Teichman & Eyal Zamir, Nudge Goes International, 30 EUR. J.
INT’L. L. 1263 (2019).
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influence the decisions of arbitrators in international investment law.® Puig
suggests that “blinding” appointments can be used to combat the cognitive bias
favoring the appointing party.®’

Nevertheless, the research above does not address the transboundary
environmental issue. IEL is peculiar as it exists at the crossroads of
decentralized community and transnational harm. Yet, international law
psychology does not include the psychology of transboundary harm, which
might influence the perspective of states. In addition, the psychology of
environmental law does not reflect the cross-border characteristics of
transboundary harm. Therefore, this research suggests that the psychology of
IEL should be introduced to fill the void.

2.2 The Psychology of Transboundary Harm

Environmental harm is diffused in time and space, has complexity in its
constitution and causation, and interacts with non-human objects, such as plants,
animals, and insects.®® Transboundary harm shares these three features and
expands beyond political borders. Geographically, the diffusion of
transboundary harm spread across national borders by its nature. The lawful
usage of soil in the United States may bring harm to neighboring Canada.®® The
causation of environmental impact under a cross-border context could be even
more complicated. The building of a dam upstream could imperil the ecosystem
downstream.” The distance involved with transboundary harm makes it harder
for individuals to perceive the importance of endangered species worldwide.

Human psychology interacts with several aspects of transboundary
harm.”*Various sources of pollution, for example, may elicit markedly different
psychological responses in humans.”> When quantitative harm from numerous
forms of pollution is familiar or natural, contaminants may prompt less anxiety
than novel or manmade pollutants.”® Such psychological insights can have
descriptive, prescriptive, and normative consequences for the legal control of
environmental damage. Psychology describes human cognition, motivation, and
emotion, enabling environmental law to comprehend why, when, and how
people engage in harmful behavior. Prescriptively, psychology can help
environmental legislation achieve policy objectives more effectively. Moreover,

66. Sergio Puig, Debiasing International Economic Law, 30 EUR. J. INT’L. L. 1339, 1348-49
(2019).

67. Id.

68. Richard J. Lazarus, Restoring What’s Environmental about Environmental Law in the
Supreme Court, 47 U.C.L.A. L. Rev. 703, 747 (2000).

69. Trail Smelter Arbitration (U.S. v. Can.), 3 R.[.LA.A. 1907 (1941).

70. Gabcikovo-Nagymaros Project (Hung. v. Slovk), Judgment, 1997 I.C.J. Rep. 7, 75 (Sept.
25).

71. See, e.g., Jeffrey J. Rachlinski, The Psychology of Global Climate Change, 2000 UNIv.
ILL L. Rev. 299 (2000).

72. 1d.

73. Rowell & Bilz, supra note 40, at 159.



52 INDIANA INT’L & COMP. LAW REVIEW [Vol. 35:41

psychology is non-normative in that it seeks to comprehend human behavior
without a predetermined goal. Therefore, psychology could be utilized in any
environmental governance effort.” The study highlights three elements in the
psychology of transboundary harm that affect the perception of valuation among
people involved in cases of environmental damage. The following discussion
focuses on these three features—diffusion, complexity and political borders.

First, the diffusion of transboundary harm in time and space results in
particular psychological interactions that contribute to the undervaluation of the
environment. Carcinogenic pollutants could last for decades and endanger
subsequent generations.” Air pollutants from China contribute to the air
pollution in South Korea.”® These geographical and temporal characteristics
often cause people to disregard the environmental impact. Studies into cognitive
limitation offer abundant research about this phenomenon. Availability heuristic
refers to the phenomenon of people considering items that are simple to recall
being abundant.”” The less obvious, less urgent, and less vivid a risk or event is,
the more likely it is for people to underestimate its severity according to
availability heuristic research.”® Transboundary harm shares similarities with
these psychological effects. Cross-border pollution is almost always considered
less urgent to address and more difficult to identify. Consider ozone depletion
in 1970s; it was not until 1985 that the international community became aware
of this issue and drafted a global treaty to regulate chlorofluorocarbons.
Temporal diffusion also results in the challenge of perception. It could take
decades for humanity to recognize the destructive effects of dumping plastic
waste into the oceans. Individuals cannot easily comprehend the huge amount
of damage to marine ecology brought about by such pollution due to the
temporal dimension. Therefore, the diffusion associated with transboundary
harm results in the undervaluation of environmental concern under IEL.

The possibility of global climate change provides opportunity for an
availability cascade to develop.” A cascade of availability involves an
expanding cycle of acceptance around certain ideas. For instance, a novel
concept or insight that clarifies a complex environmental process may rapidly
gain popularity due to its apparent clarity and ease of application. As a result of
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the increasing acclaim, a chain reaction occurs in social networks, and
individuals adopt the novel and apparently credible viewpoint because others
have done s0.%

In the context of climate change, it is difficult to monitor and comprehend
the climate, but isolated climate-related phenomena are easy to identify. Media
attention is drawn to the frequency of tornadoes, hurricanes, heat waves, and
floods. Whether a specific climatic event was caused by climate change, the
persistent coverage of related phenomena in local or worldwide news helps
people recall weather events and exaggerate the rate of severe climate change.
This biased assimilation may lead to a misinterpretation of climate change and
have repercussions on the policymaking process.®

Hedonic forecasting is another cognitive phenomenon caused by diffusion
that exemplifies the way individuals undervalue environmental impact. This
type of behavior demonstrates that people can be poor futurists because they
tend to concentrate on the present and are unable to anticipate future mitigation
or adaptation.® In the case of transboundary harm, temporal diffusion could lead
to omission or undervaluation regarding pollution. Consider the impact of long-
term nuclear radiation; people did not understand how harmful it was until later
precedents demonstrated the case. ® # Present bias also show long-term effects
can sway the perceptions of individuals about environmental damage. People
tend to focus on imminent satisfaction.®® In other words, people work hard to
avoid imminent harm, and such behavior could further influence the valuation
of environmental impact. Transboundary harm may be diluted by its temporal
diffusion, leading to underestimation of the precise effect and failure to control
such impact.

Second, the complex constitution of transboundary harm could lead to a
simplified heuristic reaction, that is, a tendency for individuals to estimate
probabilities by referring to what is readily available in their minds,® resulting
in a lower estimation of environmental harm. Put another way, the longer
people wait, the easier it is for them to undervalue the impact of damage.®” The
environment is a typical complex system® in which the constitution of the
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environment is a nesting hierarchy that spreads from smaller units to the entire
ecosystem.® The ecosystem contributes to the climate and vice versa. This
interacting dynamic plays an important role in the constitution of the
environment. The system becomes even more complicated if we factor human
behavior into it. Consider the example of sunscreen having a deadly impact on
marine coral. A regulator may wish to ban the use of sunscreen.*® However, the
substances endangering coral could be numerous, and sunscreen is just one of
them.%* Therefore, it is challenging for a policymaker to predict the
environmental impact with a high degree of precision.

The investigation of the origins of an environmental impact is a complex
and multifaceted endeavor that encompasses a variety of sophisticated factors.
One causation could be influenced by another causation, and one may be nested
in the other. This complexity distorts individual psychological perceptions as to
cause and effect.”” Individuals may have difficulties understanding the
environmental complexity due to cognitive limitations. This challenge leads to
the short-cut heuristic, that is, a heuristic preference for the most readily
accessible information, when individuals process certain information. Put
another way, individuals care more about one or two salient factors when an
environmental impact may have several.®® Hence, causation could be
wrongfully simplified as a linear relation, obscuring the reality of the situation.

In addition, individuals are more inclined to assign negative consequences
to reasons they already consider harmful or immoral, and they are unwilling to
believe that what they enjoy or subjectively view as good could result in a
negative outcome. Furthermore, some individualists may doubt the truth of
climate change science because they fear the implications of global acceptance.
In such circles, anything that might provide a legal justification for the state to
govern an industry will be viewed as suspect. In contrast, liberalists and
communitarians may accept the science of climate change not because they are
more educated, but because the conventional top-down method of regulation is
consistent with their ideas of government.®

Another psychological interaction when faced with a complex
environmental impact is pattern detection and simplifying heuristics. Pattern
detection allows for the reduction of complexity. It enables us to reduce a
situation's primary characteristics to its most crucial elements. This ability helps
us navigate and control our circumstances, as well as make sense of otherwise
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incomprehensible concepts, such as the environment.®® The evolved human

brain is endowed with superior template-processing intelligence.®*® The
cognitive process of discovering templates enables people to condense complex
things into basic templates. When this procedure is effective, discovering
templates enables us to categorize a few fundamental qualities and reduce them
to their most essential components. This skill allows us to regulate our
environment as well as explain complex events. However, this kind of
simplification templating could also have some drawbacks. For example,
industrial carbon emissions are considered harmful to climate change, therefore
certain regulations are expected and demanded. In the US, the Clean Air Act
exempts carbon emissions from wildfires. Nonetheless, wildfires contribute 112
million metric tons of CO2, which amounts to over 75% of carbon emissions in
California.’” The templating behavior or the availability heuristic bias could
result in further misperceptions of environmental risk, thereby impairing the
efficacy of environmental regulations.

Additionally, there is a psychological barrier to reducing the danger of
global climate change because of the unknown effects of using fossil fuels.®
The human tendency to interpret new knowledge in light of preexisting belief
systems makes those belief systems highly robust and resistant to change. The
unintentional and sometimes unexpected results of this tendency are referred to
as biased assimilation. Biased assimilation is the tendency to accept information
that supports one's ideas while rejecting data that contradicts those beliefs.*® One
result of biased assimilation is that the presentation of conflicting data tends to
harden rather than soften people's ideas on a subject about which they feel
passionately. In terms of climate change, scientific data demonstrates that
human activity influences the global climate,'® but belief in climate change still
varies. Some experts thought the data showed the severity of climate change,
but others disagreed.'® This debate may culminate in the adoption of preventive
measures in global climate change policy.

Third, the transboundary environmental harm involves environmental harm
that goes beyond political borders, which could trigger certain psychological
reactions. The psychology of political borders offers helpful observation
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concerning the phenomena that pertains to the cross-border feature.
Transboundary environmental harm pertains to environmental degradation that
extends beyond the boundaries of individual nations. Environmental harm that
spans two ormultiple countries may be considered transboundary
environmental harm. This research initiates the discussion regarding the
psychological impacts of political borders through the contention that they have
the potential to cultivate a feeling of identity, thus prompting an individual
psychological reaction.

The establishment of borders by humans creates divides in society and helps
shape beliefs that impact people's sense of identity.’® International borders
serve as an excellent illustration of how these distinctions impact identity. The
self-identity created by political borders could also impact the valuation in
environmental transboundary environmental harm. Consider how people regard
foreign environmental harm and live, the psychological impact from political
borders could influence their valuation process. For one, the internal perception
within a group could accelerate the climate change action. Results from an
empirical study showed that individuals who were highly committed to a group,
indicating satisfaction with the group, were more likely to follow climate-related
norms within the group compared to those with lower commitment levels. %
The feeling of belonging contributes to the group satisfaction.'® The border
identification facilitates the intra-psychological recognition and facilitates the
pro-climate change action.

The other example concerning the psychology of borders is relevant to the
subjective perception of risks. People tend to perceive the disaster outside a
political border less seriously.'®® Environmental undervaluation may result from
the state border, according to the study. Individuals frequently fail to recognize
the gravity of a catastrophe originating from a different nation-state due to their
perception of state boundaries as mere physical barriers. Nonetheless, they fail
to underestimate the gravity of an equally remote catastrophe that emanates
from within their own state. This study identified, based on the findings of three
empirical studies, that such a border bias occurs when individuals classify states
as distinct superordinate categories whose events are less likely to happen
together compared to those of locations within a state. Political borders are
commonly perceived as tangible obstacles that aid in containing the
transmission of environmental impacts.*®
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Another study examines how national and local identification processes
impact perceptions of a local environmental concern, specifically the
contamination of British beaches in conformity with EU environmental
standards. According to geographic identification and social identity theories,
English people have a positive bias when judging domestic and international
beaches, and their opinions on beach pollution are influenced by ingroup
preferences. The study involved administering questionnaires to 347 English
secondary school students from six coastal areas. According to EU standards,
three are "polluted” beaches while the remaining three are "unpolluted™ beaches.
Regardless of the physical evidence of contamination or the EU classification,
both local and national identities were expected to predict the diversity in
perceived pollution levels. Overall, the findings supported the main hypothesis:
those with higher levels of civic or national attachment believed beaches in their
communities and across the country were less contaminated. Traditional
environmental evaluation indicators, such as socio-demographic variables,
environmental concern, and environmental use, were found to be ineffective
predictors of beach contamination perceptions. Denial of physical pollution
evaluations was considered as a means of combating the threat to place identity
posed by a powerful outsider (the EU) who branded local beaches.**’

The psychology of political borders also impacts how individuals regard
external perspective on how to value lives outside the political border. The
identifiable victim effect plays an important role here fleshing out the situation.
An empirical study observed the immigration issue in Europe and tested the
identifiable victim effect, concluded that the political sentiment increased when
the victim is recognizable. Many immigrants died on their trip to Europe during
the migration crisis of the 2010s. In 2015 alone, over 3,800 immigrants and
refugees died while attempting to cross the Mediterranean Sea on board large
vessels or small floating boats. Among such dreadful tragedies, two specific
occurrences are investigated in the study: over a week in April 2015, almost
1,200 individuals drowned in two consecutive events after their boats capsized
in the Mediterranean Sea. Later that year, on September 2nd, Alan Kurdi, a
three-year-old Syrian toddler, drowned. This study used these two occurrences
to explore the "identifiable victim effect” on public attitude toward immigrants
in Portugal, utilizing a natural experiment design and the date of the European
Social Survey. In contrast to the drowning of over a thousand statistical victims,
the results demonstrated that the tragic drowning of a recognized child can cause
a shift in public perception.'®

Under transboundary environmental harm context, the identifiable victim
effect could impact the perception and valuation of a cross-border
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environmental injury especially when the victim is not identifiable.
Environmental harm beyond the national border could somehow be hard to
identify, the cause, the consequence, and the injuries could be too distant to
understand and comprehend. Under certain situation, psychologically, people
tend to underestimate or even neglect the transboundary environmental harm
that happened outside their political border.

The psychology of IEL shows the dynamic between individuals and
transboundary harm and could offer further psychological insights for the
reference of IEL. Psychological undervaluation or negligence of transboundary
harm mirrors the systematic environmental negligence that has repeatedly
occurred in the forum of international law. The psychology of transboundary
harm exposes the skews caused by diffusion, complexity, and political borders
under international law. Using the psychology of IEL, systematic contortions of
environmental concerns may be efficiently identified and corrected. Although
individual rationality continues to be expected in decision-making processes
governing international law, misperceptions and undervaluations associated
with transboundary harm continue to have a definite impact on the perceptions
of individuals making decisions. The most recent WTO EGA negotiating
procedure follows a familiar pattern, as described in the next section.

3. THE ENVIRONMENTAL GOODS AGREEMENT AS A PSYCHOLOGICAL CASE
STUDY

This research takes a psychological approach as an auxiliary approach
explaining the environmental undervaluation and utilizes the EGA negotiation
as a case study. The EGA seeks to integrate environmental-friendly items, but
the effort to pass the agreement encounters all the psychological difficulties
derived from transboundary harm, making it an ideal example for applying
psychology to IEL. By employing psychological techniques to examine the
WTO EGA negotiation process, this study concludes that environmental
undervaluation was a supplemental element leading to failure in the discussions.
The WTO EGA attempted to fulfill both economic and environmental goals;
nevertheless, the skew toward state economic interests throughout the talks
seems to indicate that environmental interests were undervalued and viewed
consistently as the lower priority. Combined with empirical study, a
psychological approach may shed light on this prevalent yet debatable economic
bias. In this section, this research utilizes the psychology of IEL to explain
environmental undervaluation in negotiations, arguing that this undervaluation
could reinforce states' tendency to prioritize economic interests.

3.1 Environmental Undervaluation in the EGA Negotiation

This section argues that the psychology of IEL could offer a supplemental
viewpoint on the failure of EGA negotiation, suggesting that economic interest
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may have prevailed as a result of environmental undervaluation.'® International
negotiations over trade often lead to a conflict of interest because countries tend
to overlook environmental concerns at these forums. In the case of the EGA, the
agreement is expected to promote economic growth and environmental
protection simultaneously. The failure of negotiations over this agreement at the
WTO reiterates economic prioritization.*'° Countries set their self-interest as the
top concern instead of balancing economic interests and environmental
protections. This lopsided outcome begs the question: why do countries
prioritize economic interests in the context of agreements about environmental
goods? In other words, why do the decision makers for countries have divergent
perspectives when presented with an agreement that protects the shared natural
environment?**! Rational choice theory does not adequately explain the
valuation process in such cases because it fails to account for the nature of
transboundary harm.

Traditionally, an economic approach to valuation uses CV, a survey-based
technique that allocates monetary values to non-marketable environmental
assets and services.!? Comprehensive surveys would be conducted using a
combination of in-person interviews, telephone interviews, and postal surveys.
Monetary valuation methodologies appraise environmental products and
services based on the monetary worth people attribute to receiving or avoiding
them. However, this method does not require that a product be sold. It merely
involves predicting how much buying power individuals would give up to
receive the product or service (or be compensated to give up).*** Nonetheless,
CV has its drawbacks. The willing-to-pay survey questions may introduce bias
into the valuation process. Furthermore, a discrepancy frequently exists between
what people say they would do and what they actually report doing.'*
Accordingly, the valuation process could be a subjective procedure in which
psychological perception and estimation influence decisions in some way, but
current legal scholarship does not cover this discussion. Goldsmith and Posner
outline rational choice theory under international law;™® however, the
psychological preferences and biases of a state in transboundary harm have not
been the subject of legal scholarship. This paper therefore attempts to fill the
academic gap. The following four reasons serve as examples of the various
psychological responses of countries in relation to valuation in negotiation
outcomes of the EGA.
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First, disagreement over the list of environmental goods revealed a clear
preference for economic self-interest. In the latest round of negotiations, China
submitted a new environmental list that surprised the other parties. Gas turbines,
electric motors, gas controls, and polysilicon solar panels had all been removed
from the list, and these omissions contributed to the failure of negotiations
because the changes did not fall within expectations.™® During the negotiations,
only seven products overlapped in four submitted lists.**” The different lists
demonstrate a higher priority for self-interest and a lower priority for the
environment. Solar panels are regarded as eco-friendly because they mitigate
climate change and supply adequate energy for human use. The amount of solar
energy that reaches the Earth's surface is approximately 86,000 TW (terawatts),
and worldwide energy demand is approximately 17.5 TW.™8 Another research
study suggests that solar energy could provide 30% to 50% of the world’s
electricity supply.**® These studies emphasize the significance of solar panels in
the global climate change battle. Nonetheless, leaders of countries regularly
underperceive these international benefits and prioritize national economic
interests.

Diffusion associated with transboundary harm could lead to environmental
under-perception. People have availability heuristic and therefore consider
familiar items to be abundant when determining frequency.*® According to
studies, environmental threats and occurrences that are viewed as less obvious,
immediate, and vivid are more likely to be underestimated in likelihood and
severity." Transboundary harm could increase the availability heuristic due to
the perception difficulties of diffusion in time and space. Hence, China may
undervalue the advantages of solar panels in respect to its own economic
interests.

Second, parties in the negotiation have prioritized economic interests in the
issue of the free-rider clause; specifically, China and the US cannot reach
agreement on the free-rider baseline.'? This issue has been characterized as a
market failure since non-contributors receive the same benefits as contributors
via specific mechanisms.**® To avoid future failures over such mechanisms,
intervention actions are required. In the negotiations, the baseline for preventing
the free rider has swayed between 70% and 90% of the global trade amount from
participants. China is concerned that non-participants may benefit from EGA
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tariff concessions. Once a critical mass is reached, tariff reductions would be
applied to all 162 WTO members. China has suggested an EGA snapback
provision that would trigger a withdrawal mechanism if 70% (any threshold) of
global commerce is covered by the agreement or if a large non-participant, e.g.,
India, reaches 3%.'2* When the snapback mechanism is engaged, any EGA
partner may rescind tariff reductions.'”® However, parties cannot agree on a
particular number to satisfy everyone.

Preventing situations like the free-rider contention is important for the
common good. Moreover, a withdrawal of extensive tariff concessions acts
against the stated goals of the EGA to safeguard both economic and
environmental interests. When such a withdrawal is initiated, neither economic
nor environmental benefits are taken into account. Participating nations cannot
enjoy tariff concessions on environmental goods, economic development
decreases, and the cost of environmental goods increases. None of the shared
objectives are strengthened by the proposed withdrawal mechanism.'?® Yet,
China’s proposal with its focus on tariff concessions illustrated economic
prioritization over environmental protection.

Templating behavior and availability heuristic bias might result in further
misunderstandings of transboundary environmental harm, thereby impairing the
legitimacy of an environmental policy. **” The cognitive process of discovery
templating aids humans in processing incoming information by reducing
complicated items to simple templates. When this method is successful, locating
templates helps us to immediately reflect or categorize a few core characteristics
and reduce them to their most fundamental elements.*?® In the case of the EGA,
attributing environmental protections to tariff concessions may result in the
oversimplification of transboundary impact to tariffs alone. Consequently,
individuals may misinterpret evaluations of tariffs and environmental
protections, that is, they may focus primarily on tariff concessions and disregard
environmental concerns.

Third, parties agreed on a tariff phaseout measure but not on the time
limitation and goods quantity.'?® Diffusion of transboundary harm could be what
obscures the perception and valuation of countries when dealing with
environmental protection. Overlooking the severity of transboundary harm may
lead countries to postpone approval of the EGA. For instance,
representativeness heuristics can lead to cognitive errors because observers may
believe that one or two shared features of something mean that many additional
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features are also shared.’® One of the most prevalent phenomena is "base rate
neglect," which occurs when people fail to account for underlying distribution
when evaluating its current likelihood. The more distant the baseline
probability, the more distorted the representativeness heuristic. Environmental
issues are frequently characterized by literal "diffusion” rather than remoteness;
pollutants are frequently small or diluted, yet they are nevertheless dangerous.
Due to the dispersed and unseen nature of such pollutants, people prefer to
dismiss their effect or importance in favor of more immediately evident
occurrences. Following this pattern, people in leadership positions ignored
transboundary harm during the EGA negotiations and failed to make urgent
moves to improve the status quo.

Fourth, the EU prioritized economic market access to environmental
concern could be the subtle impact from endowment effect. A psychological
phenomenon known as the endowment effect occurs when people esteem
possessions more highly simply because they own them. This effect suggests
that people place a higher value on possessions than they would if they were
unknown.™®! Asset values, negotiating stances, and buying and selling patterns
are all subject to this bias. For instance, people may be reluctant to sell an item
they own, even if the asking price is more than what they originally paid, due to
their emotional attachment to and sense of value in it.* In the context of EU
bicycle market, EU may desire to protect the current bicycle industry from
Chinese bicycle products and neglect the environmental contribution of bicycles
in the carbon-deduction. The global environmental impact is diffused and
complex, posing challenges to individual perception and attention. In the
context of the EU bicycle market, there may be a desire to safeguard the existing
bicycle industry against competition from Chinese bicycle products. This
protectionist stance might be motivated by a variety of factors including; the
need to protect domestic employment, retain market share for local
manufacturers, maintain the quality standards associated with bicycles made in
the EU, or psychologically, emphasize much attention on the current economic
interest. However, by focusing primarily on maintaining the local industry, there
may be a propensity to overlook or dismiss the larger environmental advantages
linked with bicycles. Bicycles are widely acknowledged as a sustainable means
of transportation that considerably reduces carbon emissions and promotes
environmental conservation. They contribute to lower greenhouse gas
emissions, less traffic congestion, and better lifestyles by increasing physical
exercise. Nonetheless, these facts are covered by the endowment puzzle.

Additionally, the cross political borders feature of transboundary
environmental harm also triggers environmental undervaluation. Individuals
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tend to underestimate the seriousness of the environmental impact’s located
outside the political border.™*® This undervaluation could result in the neglect of
transboundary harm. In the context of IEL, state leaders might consequently
allocate fewer resources to managing transboundary harm. The EGA
negotiations may reflect a similar situation, where negotiating parties view
global transboundary environmental harm as less significant and are unwilling
to compromise their economic development to address or mitigate
environmental impact. The EU's disagreement over including bicycles in the
environmental goods list to prevent China's dumping exemplifies this outcome.
The environmental value of bicycles is undervalued.

Finally, the EU took issue with the inclusion of bicycles in the
environmental goods agreement.’** Going against EGA environmental
objectives, the EU excluded bicycles from the list of environmental goods.
Likewise, the lists of environmental goods submitted by other countries
reflected their economic interests for the foreseeable future. The CV approach
may be useful in explaining disparities in environmental valuation, but it is
incapable of addressing the systematic disregard for environmental issues. This
methodical neglect may be the result of misperceptions about transboundary
harm. Examining the degree to which countries disregard environmental
concerns could explain the phenomenon further.

The present study proposes that the psychology of IEL could provide a
supplementary explanation for a long-debated puzzle of the environmental
valuation process. The EU was unwilling to list bicycles as environmental goods
not only because of the anti-dumping dispute with China, but also because the
nature of transboundary harm resulted in the omission of environmental interest.
On the one hand, the EU imposed a 30.6% anti-dumping tax against China
starting in 1993 and increased the tax to 48.5% in 2015 to protect the EU bicycle
industry. Therefore, listing bicycles as environmental goods in the EGA will
lead to a cancellation of the anti-dumping duty. On the other hand, the EU did
not include environmental considerations in this matter. Empirical studies have
shown that if people replaced one driving trip with one cycling trip for two
hundred days each year, it would reduce mobility-related CO2 emissions by
approximately 0.5 tonnes per year. This figure represents a significant portion
of the average per capita CO2 emissions from transportation.**® Depending on
the mode of transportation replaced by bicycles, wider bicycle use could amount
to between 12% and 26% of the transportation sector's 2050 reduction target in
Europe.™® Yet, the character of transboundary harm leads to the EU's exclusion
of bicycles from the EGA list as part of an emphasis on economic results and
the ensuing negotiation impasse. The spatial and temporal diffusion of climate
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change diminishes the value placed on environmental benefits of bicycles, and
the complexity of global warming leads to an oversimplification of decision-
making valuations. It is yet another example of how negotiating countries have
minimized environmental interests and placed economic concerns above all
else.

This research utilizes a psychological perspective of IEL to examine
potential justifications for the prioritization of economic interests by
governments, namely the undervaluation of transboundary harm. Due to
diffusion, complexity, and responses to non-human variables, individuals are
more likely to disregard transboundary harm, which increases the likelihood of
misperceptions. These types of psychological missteps among decision makers
are particularly detrimental when attempting to achieve a balance between
conflicting interests as was the case with the EGA. The parties attempted to find
a compromise between economic interests and environmental concerns, but the
nature of transboundary harm led to a serious underestimation of important
factors. By emphasizing their own economic self-interests, the participating
countries created a shift in the trade-interest balance.

The distortion caused by transboundary damage alters the value placed on
environmental preservation and disrupts the “win-win” structure of the EGA,
but employing a psychological strategy can offer an alternate explanation for
the behavior of states in this context. The biases of states could potentially sway
the outcome of the EGA negotiation. Even when countries intend to prioritize
environmental protection, misconceptions associated with transboundary harm
influence how the environment is valued and managed. This study explores a
previously obscure topic, and its introduction of the unique psychological
response to transboundary harm could serve as a useful reference.

CONCLUSION

Psychological research facilitates better comprehension of the EGA's failure
to date. This article contends that the character of transboundary harm leads to
environmental neglect on the part of individuals and an economic imbalance in
the EGA. The unique nature of transboundary harm influences individual
psychological perceptions and evaluations. How a state perceives transboundary
damage is influenced by its diffusion, complexity, and non-human interaction.
However, current research does not account for this altered perspective. An
approach based in psychology provides assistance in explaining,
comprehending, and predicting the perceptions of states. This study aims to
bridge the divide between extant academic discussions that include the
perception and evaluation process and those that do not. Understanding
psychological biases in IEL, particularly in EGA negotiations, could result in
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improvements to the drafting, application, and compliance processes.’*” To
prevent the undervaluing of the environment, for instance, negotiators could
highlight environmental benefits during the negotiations to make these benefits
transparent and accessible to participants. Also, a behavioral approach such as
framing, a method of influencing language to make it more applicable and
compliant, could be employed to counteract the effects of preference and bias.
These findings may be helpful to the international community when formulating
agreements or initiating negotiations in the future.
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