Universal Health Care: Concerns For American
Physicians, Using The Canadian Experience as a Model

‘““Social, political and economic myths prevent us from
learning from other countries’ experiences in financing health
care. Perhaps the only advantage of being the last industrial
democracy without universal health insurance is that we can
learn from the experience of others. We will learn little,
however, if we credit the many myths about foreign experience
regularly repeated by critics of national health insurance. If
ever there was an obvious American opportunity for cross-
national learning, it is Canada’s path to and experience with
universal health insurance.”’!

I. INTrRODUCTION

. The health care problems facing America today are at a critical
point. One out of four people, or approximately sixty-three million
people, will lose health insurance coverage for some period during the
next two years.? Thirty-seven million Americans have no insurance and
another twenty-two million lack adequate coverage.® Polls suggest that
a majority of Americans are insecure about their health care coverage
and are discouraged about the soaring cost of health care, which rose
from $250 billion in 1980 to more than $900 billion in 1993.¢+ Health
care costs have been expanding at a rate of ten percent a year, faster
than the nation’s overall economic growth.> As a percentage of gross
domestic product, health care costs will grow from fourteen percent to
nineteen percent during the next decade if left unchecked.®

1. Testimony Prepared For The Senate Commitiee on Finance, Health Care: The In-
ternational Perspective, FEDERAL NEws Service, October 14, 1993, available in LEXIS,
NEWS Library. [hereinafter Hearings] (testimony of Prof. Theodore Marmor). Marmor
is a Professor of Public Policy and Management at Yale University and is an expert
on the Canadian health system.

2. Clinton’s Health Plan, Excerpts From Final Draft Of Health Care Overkaul Proposal,
N.Y. Times, September 11, 1993, at AS8.

3. Id

4. Karen Riley, Health Plan’s Fate Hinges on Who Benefits; Clinton Promises Plan
Will Be Safety Net For Poor, WasH. TIMEs, September 20, 1993, at Al.

5. Edwin Chen and Robert A. Rosenblatt, Clinton Promises Sweeping Coverage
In Health Care Plan, L.A. TiMes, September 11, 1993, at Al, Al6.

6. Clinton’s Health Plan, supra note 2.

415



416 Inp. INT’L & Comp. L. REv. [Vol. 4:415

The United States has the highest quality health care in the world
and is envied by other countries for its technological and research
capabilities.” Although the United States has the best health care, it
has the worst health care delivery system in the industrialized world.®
All other industrialized countries provide some form of universal and
comprehensive health care to their citizens.® To improve its health care
delivery system, the United States should critically review the expe-
riences of other industrialized countries and implement cost-effective
reforms that will reverse the rising cost of health care.

Canada’s approach to health care is worthy of review. The Ca-
nadian health care system ‘‘offers the United States an opportunity for
cross-national learning, with its path to and experience with universal
health insurance.’’!® The United States and Canada share a common
language and political roots, a comparably diverse population with
similar living standards, increasingly integrated economies, and similar
political disputes.!' Until Canada consolidated national health insurance
in 1971, delivery of medical care in the United States and Canada was
nearly identical.'? Therefore, as the United States plans to implement
some form of universal health care, the problems that faced health care
providers during Canada’s implementation of national health insurance
should be reviewed.

This Comment focuses on the basic structures of President Clinton’s
universal health care proposal and the Canadian national health system.
First, it provides a summary of how health care will be delivered and
financed in President Clinton’s plan in comparison to the Canadian
system. Second, it offers an analysis of the issues that faced Canadian
physicians after implementation of national health insurance and whether
American physicians will encounter similar issues in a universal health
system. Finally, the Comment includes several recommendations for
Congress to consider as the public debate over universal health care
evolves.

II. PresipEnt CLINTON’S PROPOSAL

On September 22, 1993, President Clinton proposed his plan for
universal health care, which he entitled the American Health Security
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Act of 1993 (AHSA). The proposal guarantees comprehensive health
coverage for all Americans regardless of health or employment status.'®
Health coverage would continue without interruption if an individual
lost or changed his or her job, moved from one area to another, became
ill, or confronted a family health crisis.!* The plan’s goal is to reform
the current health care system by eliminating various discriminatory
insurance-market practices and organizing consumers into giant ‘‘al-
liances.”’"> The plan aims to achieve savings by encouraging the vast
majority of Americans to move from traditional fee-for-service care to
health care networks.!® It pushes Americans away from private doctors
into less expensive group medical practices, such as health-maintenance
organizations (HMOs).!” If enacted, the plan anticipates bringing the
inflation of health care costs down to a manageable four percent.'®

Under the plan, the federal government would set a basic standard
of health insurance, insisting that all Americans have comprehensive
coverage for doctor and hospital bills, mental health care, and pre-
scription drugs.' No individual could be denied coverage because of
a particular occupation or a pre-existing condition.? Each person would
receive a national health security card that could be used at a hospital
or doctor’s office.? The guaranteed benefits package for hospital services
includes in-patient bed and board, routine care, and laboratory, di-
agnostic and radiology services.?? Other benefits include twenty-four-
hour emergency room care, regular physical examinations, immuni-
zations, and mental health treatment.?® Extended care in nursing homes,
outpatient prescription drugs, and routine eye, hearing exams and
preventive dental services for children under eighteen are also pro-
vided.? Services that are not medically necessary, like cosmetic surgery,
orthodontia, hearing aids, eyeglasses and contact lenses for adults,
private duty nursing, and sex-change surgery, are excluded.®
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A. The Alliance Concept

At the heart of President Clinton’s plan is the concept of managed
competition. Anyone who does not work for a large corporation would
join a purchasing alliance to get their health insurance, either on their
own or through their employer.?® Specifically, health-insurance buyers
would band together in large ‘‘alliances’’ to bargain with competing
networks of doctors, hospitals, and other health care providers for the
best service at the lowest price.? The alliances are ‘‘essentially pur-
chasing pools through which people would obtain health insurance,
similar to a consumer buying food by joining a consumer cooperative.’’?

President Clinton’s proposal calls for two types of health care
alliances. First, regional health alliances are to be created by the states.?
Second, corporate health alliances could be established by large em-
ployers who have more than 5,000 workers.*® However, such employers
would have the option of joining the regional health alliances.*

Under President Clinton’s plan, the alliances would offer several
health care options. The most expensive would be the traditional fee-
for-service plan obtained from an individual doctor.3? Less expensive
plans would include preferred-provider organizations (PPOs), which
require workers to go to specified doctors and hospitals that are part
of the plan.*® An even cheaper option would be a health maintenance
organization (HMO) that provides health care at a fixed price, with
some waiting and rationing of specialists’ services.** Since consumers
will have a choice, health care economists believe that consumers will
economize by shifting away from basic fee-for-service care toward HMOs
and PPOs and drive down health care costs.®

B. State and Federal Roles

By 1997, every state would have to establish one or more health
alliances.?® Although there is a strong federal role, President Clinton’s
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plan leaves the states enough flexibility to implement their own reform
measures under the national framework.’” Beyond the traditional ap-
proaches of fee-for-service, PPO, and HMO, a state may choose to
implement a Canadian-style ‘‘single-payer’’ system, in which the state
would pay its residents’ medical bills from tax revenues.?® Single-payer
plans should be more prevalent in rural areas that have too few health
care providers to allow for the managed-competition approach.”

States would also have the responsibility of certifying networks of
doctors, hospitals, and other providers, who then would be able to bid
for customers in the alliances.* The states would be responsible for
the creation and governance of the consumer alliances, including de-
veloping mechanisms for selecting board members for various advisory
boards.*! Finally, states would oversee the administration of premium
subsidies for low-income citizens, families, and businesses.*

At the federal level, President Clinton’s plan establishes an in-
dependent National Health Board, responsible for setting national stan-
dards and overseeing the establishment and administration of the new
health system by the states.*® The Board’s responsibilities would include
establishing the requirements of the state plans, monitoring compliance
with those requirements, interpreting and updating the nationally guar-
anteed benefit package, and establishing baseline budgets for the alli-
ances.* In addition, the Board would monitor the quality of health
care and investigate new drug prices to ensure they are not unreasonably
high.** The National Health Board would consist of seven members,
appointed by the President with the advice and consent of the Senate.*
At least one member would represent the interests of the states.*’

If a state fails to meet the deadline for establishing the health
alliances or fails to operate the alliance system in compliance with
federal requirements, the National Health Board would ensure that all
eligible individuals have access to services covered in the comprehensive
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benefit package.*® To induce a state to act, the National Health Board
would inform the Secretary of the Department of Health and Human
Services and the Secretary of the Treasury of a state’s failure to operate
an alliance properly.* The Secretary of Health and Human Services
would have the authority to order the withholding of federal health
appropriations to that state and the Secretary of the Treasury could
impose a payroll tax on all employees in the non-complying state.>°

C. Financing

All companies with fewer than 5,000 workers would join the alliance
system.” As a result, approximately three quarters of all Americans
would participate in the alliance system.®? For each full-ttme worker,
companies would pay an alliance eighty percent of the cost of the
average insurance premium in that area, with a lesser, prorated share
to cover part-time workers.*® Workers contribute the rest of the cost,
but would pay no more than 1.9 percent of their earnings.>* For
example, if the average cost of a comprehensive plan was $2,000 a
year, the company would pay $1,600 and the worker $400.% If a worker
chooses a more expensive plan, with an average cost of $2,400 a year,
the company would still be responsible for the same amount ($1,600),
and the employee would pay the difference for a total of $800.% Low-
income individuals would be eligible for subsidies, and the self-employed
would pay premiums based on a fixed percentage of their income,
similar to the contributions of a small business.*

According to the Clinton administration, no business participating
in the alliance system would spend more than 7.9 percent of its payroll
on health coverage.®® Smaller firms with fewer than fifty employees
would be eligible for caps on their contributions.

Federal subsidies, totalling $160 billion over six years, would be
directed to the alliances in covering the costs of insuring workers in
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small businesses.®® In addition, these subsidies would help fund the
coverage of the unemployed and others who do not fall under any
employer-supported plan.®! These subsidies would be paid for by res-
traints on the growth of government health programs like Medicare,
and $105 billion in new taxes.®? This may include another $124 billion
in Medicare cuts above the $56 billion included in President Clinton’s
1993 budget package.®® These cuts would come mainly by slowing
inflation of payments to doctors and hospitals.®* Providers would be
unable to shift costs to non-Medicare patients due to new federal cost
controls.® Moreover, new ‘‘sin taxes’’ would be introduced that would
increase the price of cigarettes, while fees would be levied against large
corporations who stay out of the regional alliances.%

Money that is now directly paid to private insurance companies
would go to the health alliances instead.®” The alliances would distribute
the funds among health care providers it has approved for the area in
which it operates.® Such providers might include nonprofit organiza-
tions like Blue Cross and Blue Shield, insurance companies, and health
maintenance organizations.® The Clinton Administration did not want
to sever the link between health coverage and employment, leaving the
health alliances to collect health premiums from employers and indi-
viduals, and negotiate prices with health care providers.”

ITII. THeE CaNaDIAN UNIVERSAL HEALTH SYSTEM

Canada provides all of its citizens access to medical care, but it
does not charge them directly .for the services provided.” The respon-
sibility for financing the comprehensive set of medical benefits is placed
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squarely on the federal and provincial governments.” Canadian patients
are free to choose their physician and hospital.”® Physicians can provide
the treatment they recommend without having to obtain approval from
administrators.”* The system is an example of a single-payer system,
in which one government entity collects taxes to pay for its residents’
health care.” This single entity disburses the funds to doctors, hospitals,
and other providers.”® Health benefits are not linked to employment
and the health insurance industry has no role.”

A. Basic Benefit Package

To assure universal access, every Canadian is issued a card ad-
ministered at the provincial level which allows them to seek care when
they need it and from whom they need it, regardless of their economic
or health care status.”® The care is comprehensive, meaning that there
are no co-payments, no deductibles, and no extra costs for services.”
The services are primarily provided by private physicians, who operate
on a fee-for-service basis and in not-for-profit hospitals.®® The insured
services of physicians include all medically required services rendered
by licensed practioners in a hospital, doctor’s office, or clinic.®* The
insured services of hospitals include all inpatient services provided at
the standard ward level and all necessary drugs, biological products,
supplies, and diagnostic tests, as well as a broad range of outpatient
services.®? :

A good example of the basic benefits provided in a provincial plan
is the Ontario Health Insurance Plan (OHIP). Benefits include phy-
sicians’ services at home, at doctors’ offices, in the hospital, or in other
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eligible institutions.®®> This would include diagnosis and treatment of
illness and injury, prenatal and postnatal obstetrical care, laboratory
services, and clinical pathological services.®* OHIP also covers occu-
pational therapy, physiotherapy, speech therapy, audiological services,
and psychological services, when prescribed by a physician.®® Lastly,
long-term care in nursing homes is covered, but patients are asked to
make a small contribution.® Services not covered by the plan are visits
solely for the administration of drugs, dental care, eyeglasses, cosmetic
surgery, examinations for employment, acupuncture, and psychological
testing.” The OHIP benefit package is similar to President Clinton’s
basic benefit package.

B. Federal and Provincial Roles

Canada’s universal health insurance allows for flexibility at the
“ local level.® The system is largely financed and wholly administered
by the provincial governments, and each is adapted to reflect local
preferences.® Public agencies in each of the ten provinces of Canada
pay for all of the costs of ‘‘medically necessary’’ hospital and medical
care received by their residents.® In order to receive federal funding,
the provincial programs must ‘‘provide universal access to care with
equal terms and conditions for all, cover all medically necessary services
as determined by physicians, provide portable benefits . . ., and be
publicly administered on a nonprofit basis.’’9* The federal government
provides funds only to provincial plans which comply with the federal
terms and conditions.*

C. Financing

Before fully implementing universal health insurance in 1971, Can-
ada financed its health care in a manner similar to the current American
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system.® Currently, a Canadian patient will never be required to pay
a fee or make any financial contribution.** Doctors and hospitals in
Canada receive all payments from one source, a provincial ministry,
which keeps track of eligibility requirements and administrative pro-
cedures.® Physicians bill provincial authorities on a fee-for-service basis.%
The physician is reimbursed according to fee schedules negotiated at
periodic intervals between the provincial ministry of health and the
corresponding provincial medical association.”” The schedule in each
province is binding on all physicians working in that province, and
physicians may not bill their patients additional fees above the scheduled
rates.®® However, hospitals do not receive reimbursement for particular
services.” Instead, each hospital negotiates an annual global budget
with the provincial reimbursement agency.'® These global budgets are
to cover operating costs only, including staff salaries, costs of equipment,
and supplies.’” The global budgets do not include capital costs, de-
preciation, or interest charges.!'"

The provincial plans are financed largely by general revenues
provided by the federal government and the individual provinces.'®
Each contributes approximately fifty percent of the funding, although
less wealthy provinces and territories receive more federal support.!®
In Canada’s largest province, Ontario, individuals generally participate
through their employers or on a direct-payment basis.!®®> Employers pay
the Ontario Health Insurance Plan premiums directly on behalf of fifty-
nine percent of the plan’s participants.'® The remaining participants,
the majority of whom are self-employed, pay their own premiums.'”’
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Individuals and families who lack the resources to pay premiums are
eligible for government assistance.'®

IV. Issues THAT Facep CANADIAN PHysiCciANS AFTER UNIVERSAL
HeartH CARE Was IMPLEMENTED AND THE LIKELIHOOD OF SIMILAR
Issues IN AN AMERICAN SYSTEM

Public financing of medical care has worked in Canada, yet no
system of health care financing is free of problems or is easily admin-
istered.'® Because Canada and the United States are similar, many of
the problems encountered in implementing universal health care in
Canada are potential problems for an American system. The following
discussion examines the issues and problems that faced Canada in
implementing universal health care and the possibility of similar issues
occurring in the United States. As Congress assesses the pros and cons
of universal health care, it should look to the Canadian experience as
a model and implement measures to prevent similar problems from
happening in an American system.

A. Physician Fayment Issues
1. Physician Payment in the Canadian System
a. Fee Schedules

Canada pays its health care providers based on the negotiation of
physicians’ fees and hospital budgets.!’® The federal government gives
money to those provincial governments who comply with the national
directives.!!! The provinces negotiate physician fees and costs for hospital
services and then pay the bills.!’? Provincial health ministers are em-
powered to negotiate physicians’ fee schedules, to set overall operating
hospital budgets, and to approve hospitals’ capital acquisitions.!'?

The provincial health plans wield their purchasing power through
negotiation with provincial medical associations for binding physicians’
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fee schedules.!'* Negotiations that establish physicians’ fee schedules
involve representatives of the provincial medical associations and rep-
resentatives of the provincial plans.'”> The government has a fixed
amount to spend each year and physicians receive only a specified
amount for each service performed.''®* Physicians may not receive any
more than the set fee and cannot bill their patients for extra services.'"’
The ‘‘budget negotiations between Canadian medical care providers
and provincial health care administrators are periodic, noisy, and con-
tentious; but, unlike the negotiations between private insurance com-
panies and providers of managed care in the United States, the
negotiations are open to the public.”’''® Therefore, the negotiations are
subject to public influence.!*?

‘Negotiators concentrate on making fee increases on an aggregate
basis.'?® This translates into a certain percentage increase in provincial
payments for all physicians’ services.!?’ The provincial medical asso-
ciations decide how those increases will be divided according to medical
specialty.'? The result is that the Canadian fee schedules provide little
differentiation between types of office visits.!” Practioners that perform
long and detailed examinations are penalized.'?* In addition, fees are
paid only for physician services, not for employees like nurses or
secretaries.'” Therefore, the possibility of generating increased income
by delegating tasks to subordinates is limited.'? The fee schedules are
structured so that an increase in billings requires a physician to invest
additional time in his or her practice; however, because the number
of hours in a day is limited, the expansion of physicians’ billings is
constrained.!?

b.  Extra-billing by Canadian Physicians

A trend that existed between physicians, patients, and the Canadian
provincial health plans was that in times of increased fee restraints,
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doctors tended to ‘‘extra-bill.”’'*® Physicians would bill patients for
amounts above those allowed by government fee schedules.!? It provided
physicians a way to opt out of the provincial plans and thereby gain
the option to extra-bill their patients at rates of their own choosing.'*
Physicians received reimbursement from the government only at the
insured fee schedule rates.'! Physicians used extra-billing as a way to
recoup the income they had lost under economic controls and to offset
the provincial restrictions on fees.'*?

Some provinces permitted extra-billing because it shifted to con-
sumers a share of the expense of medical services and reduced the
pressure for sizable increases in physicians’ fee schedules.'®® The pro-
vincial health ministries considered extra-billing to be an appropriate
response to strict governmental limits on health spending, while the
provincial medical associations considered it to be a necessary safety
valve in response to the monopsony powers of the government.'

: c. The Canadian Health Act of 1984 and The Doctors’ Strike of
1986

Concern in Canada grew over the issue of whether the increase
in the practice of extra-billing was eroding the access to care, particularly
in the provinces of Ontario and Alberta.!3® The federal government
created a commission to examine the question of whether extra-billing
was limiting access to care.’® The commission released a report in
1980 which criticized extra-billing for its harmful effects on the access
to medical care.'®” The result was implementation of the Canada Health
Act in 1984, which reasserted federal power over the provincial plans.!®
Namely, the Canadian Parliament directed that the provinces end the
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practice of extra-billing or forfeit a substantial portion of their federal
funding.'*®

The Canadian Health Act provided that ‘‘any provincial govern-
ment which either charged patients for covered services, or permitted
anyone else to charge for them, would lose an amount from its federal
grant equal to the estimated total amount of their direct charges.”’!®
Over the strong opposition of organized medicine, every province en-
acted legislation implementing a ban on extra-billing, fearing the loss
of federal grants.!*! Ontario introduced legislation forcing physicians to
accept the insured fees as full payment for their services.'*? Thus, if a
doctor wanted to remain eligible for reimbursement by the provincial
plans, he or she could not extra-bill patients by charging an amount
in excess of the negotiated reimbursement rate.!'*

The move against extra-billing was viewed by the medical pro-
fession as a direct assault on its autonomy.'** Physicians and their
professional organizations condemned the Canadian Health Act as ‘‘an
unwarranted intrusion on professional freedom that reduced the pro-
- fession to a public service.”’'* The Ontario Medical Association (OMA)
claimed that the ban on extra-billing infringed upon the rights of
physicians to contract directly with their patients.'*® Ultimately, phy-
sicians claimed that the Act undermined the quality of care by elim-
inating the safety valve for occasions when the government failed to
provide adequate financial support to the system.!¥

- Opposition to the ban on extra-billing culminated in the Ontario
Medical Association’s call for an unlimited strike, to begin on June
12, 1986.'*® In an effort to force the provincial government to abandon
its plan to ban extra-billing by physicians,*® the strike called for doctors
to provide only emergency services and to cancel elective surgery.'?
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In addition, the OMA asked that all hospital chiefs-of-staff and chiefs-
of-services resign.’>' The result was an Ontario strike that lasted for
twenty-five days.!%? Overall, the strike failed in its fundamental political
objective of obstructing the federal government’s resolve to extend its
control over health insurance.'® The strike ‘‘not only failed to avert
the ban on extra-billing, but was viewed as a public relations disaster
for physicians.”’!** Today, physicians sit with the government on a
Joint Management Committee that tries to reach a consensus on fees.'®
If the two sides cannot agree, physicians have agreed to a process of
mediation and independent binding arbitration. !¢

d. Physicians’ Ability to Privately Contract

In most Canadian provinces, patients are not prohibited from
paying privately for their medical or hospital care.!®” Physicians and
hospitals, however, are prohibited from treating both patients whose
care is financed by the provincial plans and patients who pay directly.!*
Thus, it is still technically possible for physicians to withdraw from the
public plan and see patients on a purely private basis.'® Neither the
patient nor the physician are reimbursed by the public plan.'®® A group
of physicians could set up a purely private hospital or diagnostic facility,
but their patients would have neither public nor private insurance.’s'
Therefore, a physician who is contemplating whether to contract pri-
vately with his patients must decide whether to be ‘‘all in’’ or ‘‘all
out’’ of the provincial plans.’®? The provider ‘‘would have to be able
to make a living purely in the private market, rather than playing both
the private and public markets, like in countries with dual systems.’’!¢?
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As a result, no private market has developed in Canada, even though
it is permissible. 6 "

~e. Canada’s Movement Toward Caps as a Way to Control Rising
Health Costs

The Canadian fee schedules have moderated the growth of doctors’
incomes at levels below what they would be in a free market.!> Not
only are physicians’ fees set through consultation with the government,
but some provinces have also placed annual limits or restrictions on
how much a doctor can earn.'®® In Ontario, reimbursements after a
doctor has grossed $320,000 are made at 75 cents on the dollar, and
the province is threatening to reduce that ceiling for certain kinds of
doctors who are perceived to be in oversupply.'®™ In Quebec, the
government has put an expenditure cap,'®® or ceiling, on certain kinds
of income.'*®® Expenditure caps are prospectively determined, fixed budg-
ets that restrict further funding once the cap is reached.'” Thus, in
Quebec, any fees earned by a general practioner in excess of $164,108
(Canadian) a year will be reimbursed at a rate of twenty-five percent.'”
The province of British Columbia has capped the growth of physicians’
payments at three percent per year.!'”

2. Physician Payment Under President Clinton’s Proposal

a.  Negotiation of Premiums and Budget Controls

President Clinton’s plan seems to have more federal control in
budgeting procedures than the Canadian system. In general, the na-
tional health care budget would be based on the weighted average
premium for the guaranteed benefits package, which will act as a
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benchmark for market action.!”® The budget procedure for the health
alliances is somewhat complicated. First, a national per capita-based
premium would be set by the National Health Board, with an ad-
justment at the alliance level for risk factors like age and other dem-
ographic information.!”* Alliances would then receive an average premium
from the National Health Board.!”® Next, health plans would submit
bids to the alliances, either blindly or with knowledge of the average
premium target.”’® Finally, the alliances would submit their average
premiums to the National Board, which would either approve or reject
the average premium.!”” If not approved, the alliances would renegotiate
their average premium.'”® Once accepted, if an alliance exceeds its
average premium, it has a two year recoupment period to comply.'’
Corporate alliances would use an equivalent target, but would be
terminated if the target is missed two out of three years.'®

The American Medical Association (AMA) strongly opposes the
setting of a national budget, claiming that ‘‘health care decisions based
mainly on economics and not on patients’ needs will not be in the best
interests of patients.’’!8! Unlike the fee schedule negotiations in Canada,
which occur between the provincial health ministries and provincial
medical associations, no physician involvement occurs in President
Clinton’s proposal. The AMA believes ‘‘a participatory process that
includes physicians’ input might be useful to establish true goals that
can be flexible and are based on patient needs.’’’® The result of a
Clinton-type budget process will be disgruntled physicians who have
no voice in how the system works. In the end, the AMA thinks such
a process will lead to the rationing of health care.'®

Physicians may have other problems if an alliance becomes in-
solvent. According to President Clinton’s plan, each state would operate
a guaranty fund to provide financial protection to health care providers
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and others if a health plan becomes insolvent.'® These guaranty funds
would pay health providers if a health plan is unable to meet its
obligations.'® The guaranty funds would cover liability for services
rendered prior to the plan’s insolvency for all services under the com-
prehensive benefits package.!'®® However, when a health plan cannot
meet its financial obligations to providers, the providers have no legal
right to seek payment from patients.'® Moreover, health providers must
continue caring for the patients until they are enrolled in a new health
plan.'®® Thus, physicians would be forced to provide care for patients
without recourse for payment. Physicians again have been left out of
the planning process and may suffer by providing services for which
there is no recourse for payment.

b.  Prevention of Physictan Fraud and Abuse Under President Clinton’s
Plan

The practice of extra-billing in President Clinton’s plan seems
unlikely. In President Clinton’s proposal, accountability standards are
implemented which make provider fraud and other misbehavior au-
tomatic grounds for exclusion from all health plans.'®® The plan penalizes
health care providers and institutions that impose excessive charges or
engage in fraudulent practices.’® Current federal authority would be
amended to allow forfeitures of proceeds derived from health care
fraud.'* The federal government could use either criminal or civil
remedies to seize assets derived from fraudulent or illegal activities.'??

Tougher standards and stiffer penalties would be implemented to
prevent the types of extra-billing that occurred in Canada. New criminal
penalties would be directed at health care fraud, related to the payment
of bribes and gratuities to influence the delivery of health services and
coverage.'®® Civil monetary penalties would be assessed against providers
who submit false claims.'** In addition, tighter restrictions in the private
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sector would eliminate financial kickbacks and new standards would
prohibit physicians from prescribing services delivered at institutions
where they hold financial interests.'?> The current anti-kickback statute
would be expanded to include not only Medicare and Medicaid, but
all health payers.' Overall, the plan stresses physician accountability
for services provided and stiff consequences if fraudulent conduct occurs.

c.  Physicians’ Ability to Privately Contract

* Under President Clinton’s plan, physicians would still be able to
bill for each procedure.'® However, since fee-for-service plans are
expected to be the most expensive options, planners believe most con-
sumers will choose less expensive managed care plans,'*® like PPOs and
HMO:s. If doctors want patients, they will have to join the managed
care plans.'” In managed care plans, physicians team up with hospitals
to compete against other plans, on both price and quality, to attract
patients.?® The patients pay fixed amounts per month, as capitation
payments.”" The end result is that physicians will lose the ability to
privately contract on a fee-for-service basis with individual patients and
will, instead, operate on fixed fees in managed care plans. This is
similar to the Canadian system, where private contracting is permissible,
but because of provincial coverage constraints put on consumers and
physicians, it has not evolved.

d. Salary Caps as a Way to Control Costs

Although caps are not specifically stated in President Clinton’s
proposal, indirect caps may result. Drastic constraints on existing gov-
ernment health programs which cut Medicare’s twelve percent growth
rate roughly in half, would necessitate deep cuts in payments to doctors
and hospitals.?”?> Moreover, physicians in fee-for-service plans would be
required to charge patients on the basis of a regional or state-established
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fee schedule.?® This, coupled with a ban on balance billing,?** will
cause physicians’ fees to be fixed. Finally, under the Clinton plan,
annual caps on private insurance premium increases and fee schedules
for providers in fee-for-service plans would be established.?”> Combined
with the ban on balance billing, premium caps will equate to price
controls for physicians’ services.?® Therefore, physicians’ salaries may
eventually be capped if President Clinton’s proposal is enacted without
any changes.

B. The Standard of Health Care
1. Availability of Services
a. Canadian Accessibility

An important feature of Canada’s approach to hospital budgeting
is the separation of operating and capital expenditures.?’” Through this
process, the provincial plans have contained the growth of hospital
resources, including equipment and supplies.?® Provincial governments
limit the proliferation of hospital capacity and expensive diagnostic
equipment by funding them separately through the hospital capital and
operating budgets, instead of through fees per item of service.?”® For
example, a hospital that wishes to acquire an expensive piece of equip-
ment, like an MRI (Magnetic Resonance Imaging), must receive both
planning approval and capital commitment from the provincial ministry
of health.?® Private physicians may purchase and use such equipment,
but if no corresponding service is in the fee schedule, reimbursement
for its use will not be provided.?!!

The result is that physicians claim a shortage of capacity.?? There
are considerably fewer MRIs and other high-technology items in Canada
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compared to the United States.?”* Waiting lists have developed for
services like open-heart surgery and MRIs.?* Moreover, the diffusion
of several major forms of technology have been slowed, including open-
heart surgery, cardiac catheterization, organ transplantation, and ra-
diation therapy.?”® This puts the Canadian physician in the position of
having to provide care on the basis of most urgent medical need rather
than rendering it to all who could benefit.?’® Recent government limits
on medical spending have led to waiting lists for certain expensive non-
emergency procedures.?’’ In some provinces, patients have had to wait
as long as eighteen months for a hip replacement, twelve months for
cataract surgery, and three to six months for elective coronary bypass
surgery.?® In Ontario, hospital directors have responded to government
cost freezes by reducing services and shrinking the number of beds
available.?*

b. Accessibility Under President Clinton’s Plan

Currently, the United States has waiting lists for certain elective
procedures and some essential ones.??? In larger cities, patients who
are being treated in emergency rooms often wait hours for critical
care.??! Private hospitals routinely turn away uninsured patients, leaving
the already overburdened public sector to take care of them.??? The
goal of the Clinton plan is to end such discriminating insurance-market
practices and provide each person with a national health security card
that could be used at any hospital or doctor’s office in their alliance
area.” There would then be no denial of coverage because of a
particular occupation or pre-existing condition.?*® In theory, such a
plan should increase accessibility to services; however, it remains to be
seen whether, in practice, the Clinton proposal can provide every
American ready access to care.
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2. Physician-Patient Relationship
a. Physician Choice in Canada

Canadian citizens are guaranteed comprehensive care, whatever
their economic status, while having the freedom to select their own
physicians.?”® For physicians, the Canadian system offers the ease of
billing a single provincial payer, with virtually no questioning of their
clinical judgment.?¢

If a patient feels a need for care, he or she may seek out the
services of any physician who is willing to accept him as a patient.?”
Patient and provider have complete freedom of choice.?® Usually, a
patient will contact a general practioner, who then acts in a ‘‘gate
keeper’’ role.??® The physician will either provide diagnostic and treat-
ment services himself, or refer the patient to a specialist.?*® Specialists
tend to discourage self-referral by patients through direct contact, be-
cause specialists receive a higher fee if a general practioner refers the
patient. In addition, general practioners might resent a patient bypassing
their services.?!

b. Physician Choice Under President Clinton’s Plan

Once a year, probably in a ten day open enrollment period, an
alliance would mail a directory to all local residents offering a choice
of certified health plans offered by approved providers.?? A person
would select a plan for that year and receive all medical care exclusively
from that organization’s network of doctors and hospitals.?** If a person
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needs care outside the network, he or she would have to pay the full
bill.»* More costly fee-for-service plans would also be available as an
option, offering a larger selection of doctors and hospitals.?* However,
there would be an out-of-pocket limit of $1,500 for an insured individual
if a fee-for-service plan is selected.?® Because the fee-for-service plans
will be more costly than the managed care plans, most Americans will
be forced to give up their choice of physician in favor of the cheaper
HMOs and PPOs. Traditional physician choice will change if a managed
care plan is chosen, because individuals will choose from a group of
approved providers, not their own physician.

3. Health Care Rationing
a. Canada’s Position

Critics of the Canadian health system warn that health care is
rationed to its citizens.?” Rationing is the effort to distribute scarce
resources equitably.?®® Canada attempts to provide more uniform access
to health care among its entire population.?®® As a result, medical care
depends more on a professional assessment of health needs rather than
on one’s insurance status, as in the current American health care
system.?* Because Canada provides uniform access to health care, many
non-essential services are not provided when financial resources are not
available. Canada is faced with a system in which funding is finite and
limited, while the demands of patients are not.?*! To cope with rising
federal transfer payments for health care, Canadian politicians are
restricting access to medical care.?? To keep down the costs of health
care, hospitals throughout Canada are taking beds out of service,
limiting the number of operations they perform, and cutting back on
other services.?® For example, Ontario’s hospital directors recently
suggested that they will have no choice but to reduce services and
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shrink the number of available hospital beds.?** Similarly, in Quebec,
vision exams for those ages twenty to forty and dental treatments for
all but low-income children are no longer covered services.?*> The reality
is that not all health services can be covered in a universal health
system and non-essential services are the first to be cut.

b. Rationing Under an American System

Presently, the United States limits services by ability to pay and
accordingly shows a significant difference in access to health care by
race, class, and employment circumstances.?*® This is a form of rationing
health care. In addition, Americans who participate in HMOs and
other systems of managed care face corporate rationing.?*’ Participants
in HMOs do not know whether they will be denied a referral to a
specialist in the event of a rare disease or difficult procedure.?*® Because
the thrust of President Clinton’s plan is to shift Americans away from
fee-for-service care towards less costly PPOs and HMOs, some form
of rationing is certain to occur.

Under President Clinton’s plan, the National Health Board would
strictly enforce limits on health care spending by deciding when health
care providers were spending too much.?® Some providers think this
may lead to the rationing of health care and result in the development
of fewer new drugs.” One suggested rationing scenario is requiring
an elderly patient in declining health to be denied such operations as
hip replacements and cardiac bypasses.?®' President Clinton’s proposal
also calls for sharp limits on.private health insurance premiums.?*? In
theory, if health insurers raised premiums faster than the government
allowed, the Treasury could tax away the increase.” Opponents of
President Clinton’s plan believe this will turn insurers into health
services policemen, and result in the rationing of medical care.?*
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V. CoNcLUSIONS AND RECOMMENDATIONS

Universal health care is a noble undertaking and President Clinton
should be commended for possessing the leadership to confront our
nation’s health care problems. As discussed, if Congress adopts Pres-
ident Clinton’s proposal for universal health care, physicians will face
many changes in the way they practice medicine. Canada’s experience
with implementing universal health care exemplifies the problems Amer-

-ican physicians may encounter. Mechanisms to deal with physician

payment and measures to ensure that the standard of care remains
high are not addressed in President Clinton’s proposal. Because phy-
sicians were left out of the planning phase of President Clinton’s
proposal, their interests have not been represented. Instead of allowing
the American Medical Association to participate in the closed-door
hearings, other special interest groups were permitted to influence the
plan. Decisions were based on economics and not on patient needs.?*
In the end, President Clinton’s plan does not represent the needs of
American health care consumers, but instead seems an effort to please
special interest groups.

As Congress debates the merits of President Clinton’s plan, three
events should occur. First, if a national health budget is going to be
established, a participatory process that includes representatives of the
health insurance industry, hospitals, the medical profession, and the
pharmaceutical industry should be established.?*® These groups will be
the participants who will carry out any legislation that is passed. By
doing so, a more realistic budget will result, and health care providers
will feel that their interests have been represented. Moreover, by having
a better informed health care industry, a smoother transition process
may result once any legislation is put into action. Second, if all Amer-
icans are going to have access to health care, incentives to stay healthy
need to be incorporated into the system. Otherwise, those that lead
unhealthy lifestyles will overburden the system, leading to the rationing
of, and limited accessibility, to health care discussed previously. Mon-
etary incentives in the form of reduced insurance premiums could be
established if an individual regularly exercises or refrains from tobacco
and alcohol consumption. Ultimately, American physicians and the
entire universal health system will be less burdened if Americans are

-more healthy. Third, preventive medicine should be stressed in the
basic benefits package. Annual physicals for children and adults should
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be mandatory so that medical complications and illnesses can be dis-
covered before costly procedures are required. Moreover, physicians
should be receptive to such a requirement, because it will result in
consistent fees and more familiarity with their patients’ medical histories.

President Clinton’s proposal is a good start, but many issues are
not addressed. Hopefully, our democratic system will create the best
solution for our health care delivery problems. Congress should scru-
tinize the strengths and weaknesses of each of the major proposals with
one goal in mind—do what is best for the patient.

Moichael Roth*

* J.D. Candidate, 1995, Indiana University School of Law—Indianapolis.
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