1997 SURVEY OF THE UNIFORM COMMERCIAL CODE
IN INDIANA

HaROLD GREENBERG"

INTRODUCTION

This Survey summarizes and comments upon developments during the
survey period that are of special interest and that affect the Uniform Commercial
Code (U.C.C)) inIndiana.! Decisions of the Seventh Circuit Court of Appeals
that deal with U.C.C. issues from other states, but not yet clearly addressed by
Indiana courts, have also been included. Until Indiana courts decide the issues
inthisgroup of cases, thesedecisionswill be bindingon Indiana’ sfederal district
courts, which frequently decide U.C.C. caseswhile sitting in diversity,? and may
be persuasive authority in the state courts.

. STATUTORY CHANGES

A. A New Article 6—Bulk Sales

During its 1997 session, the Indiana Legislature adopted a new Article
6—Bulk Salesto replaceoriginal Article 6 which had been adopted as part of the
enactment of the Code in 19632 This article of the Code relates primarily to
protecting the creditors of abusinessthat is selling more than half its inventory
out of the ordinary course of business, whether voluntarily by negotiation, by
auction, or by aliquidator on the seller’s behalf.*

The drafting committee, which was chaired by Gerald L. Bepko,” had
concluded that compliancewith former Article 6 wasunnecessarily burdensome,
particularly when the seller had numerous creditors or was engaged in business
at anumber of locations. The statute applied strictly to al bulk transfers, even
those clearly not intended to defraud creditors, and in some cases “may have

*  Professor of Law, Indiana University School of Law—Indianapolis. A.B., Temple
University; J.D., University of Pennsylvania.

1. IND. CoDE 88 26-1-1t0 26-1-9 (1993 & Supp. 1997). Unlessthe Indianaversion of the
Codediffersfromthe Official Draft, the citation form used will be generic form of the Official Draft
rather than that of the Indianaversion of the Code, e.g., U.C.C. 8 2-207 rather than section 26-1-2-
207 of the Indiana Code. Citation to the Code in other states will also use the generic form.

2. See, e.g., Community Bank v. Stevens Fin. Corp., 966 F. Supp. 775 (N.D. Ind. 1997);
Kittlev. Newell Coach Corp., 830 F. Supp. 1209 (S.D. Ind. 1993); DaleR. Horning Co. v. Falconer
Glass Indus., Inc., 730 F. Supp. 962 (S.D. Ind. 1990).

3. NewArticle6isdesignated IND. CoDE § 26-1-6.1 (Supp. 1997); former Article6isIND.
CoDE § 26-1-6 (1993). Thesewill be differentiated in text by referencesto Article 6.1 and Article
6, respectively.

4. SeeU.C.C. 886-102, 6.1-102.

5. See U.C.C,, 2C U.L.A. 5 (1991). Chancellor Bepko, of Indiana University-Purdue
University at Indianapolis, isaformer Dean of thelndianaUniversity School of Lav—Indianapoalis.
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[had] the unintended effect of injuring, rather than aiding, creditors.”® Moreover,
many states had enacted nonuniform amendments.” In the drafters’ opinion,
“[T]here is no evidence that, in today’s economy, fraudulent bulk sales are
frequent enough, or engender credit losses significant enough, to require
regulation of al bulk sales, including the vast majority that are conductedin good
faith.”® Accordingly, the sponsors of the Code’ encouraged all states that had
adopted original Article 6 to repeal and not replace it.'® In the alternative, for
those states disinclined to repeal the Article, the sponsors substantially revised
it.!* Themajority of statesthat have considered the matter haverepealed Article
6.2 Indiana, however, chose to join the minority and to enact the Revision.

Themajor changes brought about by Revised Article 6 are described by the
drafters as follows: (1) it applies only when the buyer has notice or reason to
know that the seller will not continue to remain in business; (2) it doesnot apply
when the value of property sold isless than $10,000 or more than $25,000,000;
(3) the law of only one state applies; (4) when there are a large number of
creditors, the buyer may give notice by filing rather than by sending individual
notices; (5) the notice period is increased from ten to forty-five days, and the
statute of limitations from six months to one year; (6) the notice must include a
“Schedule of Distribution” that describes how the proceedsareto be distributed;
(7) abuyer who acts in good faith is not liable for noncompliance; (8) a non-
complying buyer is liable only for damages and his title to the goods is not
affected.”® In particular, the Revision contains samples of the Notice of Sale
Form for usein an ordinary bulk sale** and of the form for use in abulk sale by
auction or by aliquidator.”® Needless to say, these forms should be followed
scrupulously in order to avoid problems.

Although one might hope that the legidlature woul d have joined the majority
inrepealing Article 6 entirely, the Revision at least, in the words of the drafters,
“resolvestheambiguitiesthat three decadesof law practice, judicial construction,
and scholarly inquiry has disclosed.”*®

6. SeelIND. CoDE ANN. § 26-1-6.1-101, U.C.C. Cmt. (West Supp. 1997).

7. 1d.

8. U.C.C.,,2CU.L.A.7(1991).

9. The Conference of Commissioners on Uniform State Laws and the American Law
Ingtitute.

10. U.C.C., 2CU.L.A. 7 (1991).

11. Id.

12. Asof September 11, 1997, 35 states had repealed former Article 6, six states (including
Indiana) and the District of Columbiahad enacted the Revision, legislation had been introduced in
two states, and no action had been taken in the remainder. UCC Scorecard, Com. L. NEwsL.
(A.B.A. Sec. of Bus. L.), Nov. 1997, at 22-23.

13. SeelInD. CoDE ANN., § 26-1-6.1-101, U.C.C. Cmt. (West Supp. 1997).

14. U.C.C.§6.1-105.

15. Id. §6.1-108.

16. SeelIND. CoDE ANN., § 26-1-6.1-101, U.C.C. Cmt. (West Supp. 1997).
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Il. NoTEwORTHY CASES

A. Article 2—Sales

1. A Sgned Writing under the Satute of Frauds: § 2-201.—In Owen v.
Kroger Co.,'” thenarrow issue waswhether noteswritten on memopads satisfied
the requirement of section 2-201 that for the contract between the parties “to be
enforceable, (1) there must be awriting sufficient to indicate the existence of a
contract; and (2) that writing must be signed by an authorized agent or broker .
.. "8 Plaintiff, a commercia flower grower and seller, sued defendant, a
supermarket chain, for allegedly breaching contracts for 1992 and 1993
purchases of large quantitiesof flowers.”> During meetingsto discussthebuyer’s
needs for each coming season, in response to requests from the seller,
representatives of the buyer wrote numbers on memopads that indicated
guantities of flowers needed during specific weekly periods. The pre-printed
memopads each contai ned thelogo of thebuyer’ sfloral division andwords”from
the desk of” followed by the name of the person who wrote the numbers. Ineach
of the years involved, the buyer purchased fewer flowers than indicated in the
memos, thereby, according to the seller, breaching the contract between them.
Both parties moved for summary judgment: buyer on the ground that even if
there were contracts, they were unenforceabl e under section 2-201, and seller on
the ground that the memos were evidence of the contracts which the buyer
breached and which satisfied section 2-201.

Since the memos did not bear atraditional signature, the issue was whether
the presence of the logo constituted a “‘ symbol executed or adopted by a party
[the buyer] with present intention to authenticate awriting.’”*° After examining
many cases on the issue, the court correctly concluded that the pre-printed
wording on the memos could satisfy the statute, but there remained the question
whether they did, i.e., whether the buyer's representatives “intended to
authenticate the memos by using the pre-printed memopad sheets.”* The buyer

17. 936 F. Supp. 579 (S.D. Ind. 1996).
18. Id. at 583. Section 2-201(1) states:
Except asotherwise provided in this section, acontract for the sale of goodsfor the
price of five hundred dollars $500 or more is not enforceable by way of action or
defense unless there is some writing sufficient to indicate that a contract for sale has
been made between the parties and signed by the party against whom enforcement is
sought or by his authorized agent or broker. A writing is not insufficient because it
omitsor incorrectly statesaterm agreed upon, but the contract is not enforceable under
this paragraph beyond the quantity of goods shown in such writing.
U.C.C. §2-201(1) (1995). Thecourt noted that none of the statutory exceptionsfound in sections
2-201(2) or (3) applied. Owen, 936 F. Supp. at n.10.

19. Owen, 936 F. Supp. at 582. There was also a claim for breach of a1994 contract, but it
presented issues different from those disposed of in this opinion.

20. Id. at 584; seealso U.C.C. § 1-201(39) (1995).

21. Owen, 936 F. Supp. at 585.
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claimed that thefigureswere“‘ guesstimates'” and not written with theintention
to authenticateanything.?? The court ruled that since theintention to authenticate
is aquestion of fact which is appropriately left to the jury, the maotions of both
parties for summary judgment should be denied.”

On amatter not specifically raised by the partiesin the pending motions, the
court observed that even if the authentication is established, there remained the
issue whether the memos al so satisfied the requirement of awriting sufficient to
indicate the existence of a contract, an issue on which the court expressed
doubt.*

2. A Party s Right to Inspection of the Goods: § 2-515.—In J.R. Cousin
Industriesv. Menard, Inc.,” a case dealing with section 2-515(a) of the Code,*
the court was, initswords, writing “largely on aclean sate”?” because there are
few reported cases involving the section, and none dealing with the issues
presented in Cousin.”®

Cousin Industries, an importer of hardware, agreed to sell to Menard, a
home-improvement product retailer, 20,000 sinks and toilets manufactured in
Mexico, to be delivered by the manufacturer directly to Menard. A term of the
agreement provided that Cousin would credit Menard for the price of any of the
goods that were defective or that were returned by buyers to Menard. The
agreement further provided that with respect to any such goods, Cousin could
either have Menard ship the goods back to Cousin at Cousin’s expense or have
Menard destroy them. Cousin opted to have Menard destroy the goods because
it would have been uneconomical to have them shipped back.* After shipments
began and Menard subtracted what Cousin thought was an overly high amount
for returns, Menard stated that many of the items were defective. Cousin
requested that Menard alow it to inspect the defective goods at Menard's
premises. Having already destroyed $15,000 worth of goods, Menard allowed

22. 1d.

23. 1d.

24. 1d. at 585-86.

25. 127 F.3d 580 (7th Cir. 1997) (construing Wisconsin's Code).

26. Section 2-515(a) states:

In furtherance of the adjustment of any claim or dispute
(a) either party on reasonabl e notification to the other and for the purpose of
ascertaining thefactsand preserving evidence hastheright to inspect, test and
sample the goods including such of them as may be in the possession or
control of the other; . . ..

U.C.C. § 2-515(a) (1995).

27. J.R Cousin Indus., 127 F.3d at 580.

28. 1d. TheU.C.C. CaseDigest listsatotal of six cases asinvolving section 2-515 since the
adoption of the Code in the mid 1950s. U.C.C. Case DiG. 12515 (1994 & Supp. 1997). The
leading writers on the Code, White & Summers, do not even discuss the section in their treatise.
See 4 IAMESJ. WHITE & ROBERT R. SUMMERS, UNIFORM COMMERCIAL CODE, TABLE OF STATUTES
645 (4th ed. 1995 & Supp. 1997).

29. J.R Cousin Indus., 127 F.3d at 581.
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the inspection of asmall quantity of undestroyed goods, refused to allow further
inspections, destroyed the rest, and subtracted $72,000 from Cousin’ sinvoices.
Cousin sued, and the jury awarded Cousin $70,000.*

At the outset, the court noted that Menard’ s destruction of the goods after
Cousin’ ssection 2-515 request to hold them for inspection had prevented Cousin
from accurately estimating itsdamages and deprived Cousin of evidenceit could
have used in an action against its Mexican supplier.®

Menard argued that section 2-515 applied only in cases of rejection or
revocation of acceptance of goods and that Cousin, in the contract, had waived
itsright to inspect. Referring to principal drafter Karl Llewellyn’s unpublished
notes and to the Official Comment, the court rejected Menard’s argument.®
Otherwise, thecourt noted, abuyer could avoid the requirements of section 2-515
by accepting the goods and complaining of their nonconformity in an action for
breach of warranty.** The purpose of the section was to preserve evidence, to
avoid gamesmanship, and to promote the possibilities of an agreement to resolve
any dispute, a purpose that could be frustrated by Menard's restrictive
interpretation.** The court concluded “that Cousin had a right of inspection
under section 2-515 even though Menard was not attempting to reject the goods
in dispute or to revoke its acceptance after acceptance of them . . . [and] that the
jury was entitled to reject the argument that Cousin waived its right of
inspection.”*

The court’s interpretation of section 2-515 and the result in the case are
sound. According to Professor Hawkland, the section was intended to preserve
the rights of both the buyer and the seller. Before the Code became effective, a
rejecting buyer would be unable to preserve evidence of non-conformity by
retaining a sample of the goods. His retention could well be construed as an
acceptance that nullified rejection. Similarly, after abuyer accepted and gained
control of the goods, the seller was deprived of away to prove that the goods
conformed to the contract.*® Thus, it is reasonable to construe the statute as the
court did: to permit inspection and preservation of evidence at any stage before
suit isfiled, after which the rules of discovery take over.

The court’s (and Menard’s) characterization of Menard’'s conduct as not
constituting a rejection or revocation of acceptance, however, is questionable.
The court could have characterized Menard’ s conduct asrejection or revocation
with little difficulty. Neither termis defined in the Code,*” although the duties
of the revoking buyer with respect to the goods are the same as if he were

30. Id.

31. 1d.

32. 1d. at 582.

33. 1d.

34. 1d.

35. 1d.

36. 2WiLLIAM D. HAWKLAND, UNIFORM COMMERCIAL CODE SERIES § 2-515:01 (1982).
37. SeeU.C.C. 88 2-601, 2-608 (1995).
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rejecting.®® When rejecting or revoking acceptance, the buyer must make clear
that he wants nothing further to do with the goods and that he is throwing all
responsibility for them back on the seller.** Thereafter, “when the seller has no
agent or place of business at the market of rejection, a merchant buyer is under
aduty . . . to follow any reasonable instructions received from the seller with
respect to the goods . . . .”*® The rejecting or revoking buyer may also recover
“s0 much of the price as has been paid.”** In other words, the buyer either gets
his money back or does not have to pay for the subject goods.

In Cousin, the buyer, Menard, by demanding a full credit for the price of
defective goods against the amounts due, was indicating that it did not intend to
keep those goods, a rejection. With respect to goods returned to it by its
customers, Menard was revoking its acceptance in the same manner. By
contract, the parties had agreed on how rejection or revocation was to be
manifested: by deducting the price of the defective or returned goods. The
contract also contained instructions to Menard as to what to do with the goods
after rejection or revocation: either ship them back or destroy them, asinstructed
by Cousin. Cousin chose destruction. Thus, even if Menard were correct in its
contention that section 2-515 applies only in cases of rejection or revocation, it
still would havelost. Notwithstanding the court’ shesitation at calling Menard’s
conduct rejection or revocation of acceptance, the interpretation of the section
and the result in the case are correct.

3. Limitation of Liability Under Section 2-719 and Srict Products
Liability.—The Indiana Supreme Court, voting 3-2 in McGraw-Edison Co. v.
Northeastern Rural Electric Membership Corp.,* ruled that a limitation of
liability provision in a contract for the sale of electrical power equipment was
unenforceable asadefensein the buyer’ saction brought under Indiana’ s Product
Liability Act.*®* McGraw-Edison sold electrical power station equipment to
Northeastern pursuant to a contract that included a limitation of liability
provision, as permitted under section 2-719.** The provision specifically limited

38. Id. § 2-608(3).
39. See HAROLD GREENBERG, RIGHTS AND REMEDIES UNDER U.C.C. ARTICLE 2 § 21.5
(1987); 1 WHITE & SUMMERS, supra note 28, § 8-1.
40. U.C.C. §2-603(1) (1995).
41. 1d. § 2-711(1).
42. 678 N.E.2d 1120 (Ind. 1997).
43. IND. CoDE § 33-1-1.5-1t0 -10 (1993 & Supp. 1997).
44, Section 2-719 provides, in pertinent part:
(1) Subjecttotheprovisionsof subsection (2) and (3) of this section and of IC 26-1-2-
718 on liquidation and limitation of damages,
(a) the agreement may provide for remediesin addition to or in substitution
for those provided in this Article and may limit or ater the measure of
damages recoverable under this Article, as by limiting the buyer’ s remedies
to return of the goods and repayment of the price or to repair and replacement
of non-conforming goods or parts; and
(b) resort to aremedy as provided isoptional unlessthe remedy is expressy
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the seller’ sliability to the purchase price, whether the claim was for “breach of
contract, breach of warranty or negligence.”*> Someyears later, afire, alegedly
caused by a defect in the equipment, caused property damage in excess of ten
times the purchase price. The buyer sued for damages pursuant to the Product
Liability Act,* following which the seller moved for partial summary judgment
initsfavor based on the contractual limitation of liability. Thetrial court denied
the motion, and the court of appeals affirmed and held that the limitation of
liability provision was unenforceable. The Indiana Supreme Court affirmed.*’

After discussing both the Code and the Product Liability Act, which post-
dated the Code, amajority of the court concluded the intention of the legislature
to bethat the Product Liability Act negatesthe ability of aseller to limit liability
for defective goods except where the total circumstances demonstrate the
agreement of the parties to the limitation.”® The circumstances in this case did
not support enforcement of the limitation.*®

Oneof thedissenting opinionsagreed withthe mgj ority that, notwithstanding
the Products Liability Act, private agreements that allocate risks between
sophisticated parties will be enforceable, but it disagreed with what appears to
bethemajority’ stest for enforceability.>® Thedissenting opinion distillsthat test
to require the following findings before the limitation of liability will be
enforced. The finding needed is that

(i) the underlying transaction was between “truly large and
‘sophisticated’ organizations,” (ii) “the amount of money involved . . .
wasvery large,” and (iii) “the parties did not simply trade printed forms,
but rather entered into true negotiations over al the terms and
conditions, including the all ocation of risksfrom product defectsand the

agreed to be exclusive, in which case it is the sole remedy.

(3) Consequentia damages may be limited or excluded unless the limitation or

exclusion is unconscionable. Limitation of consequential damages for injury to the

person in the case of consumer goods is prima facie unconscionable, but limitation of
damages where the loss is commercial is not.
U.C.C. § 2-719 (1995).

45. McGraw-Edison, 678 N.E.2d at 1121.

46. An action solely under the Act might have been seen asaway of avoiding the limitation
of liability that apparently satisfied section 2-719. However, there may also have been aproblem
with the Code’ s statute of limitations which bars any action brought more than four years after the
date of delivery, absent a definite extension of time. See U.C.C. § 2-725 (1995). The eguipment
had been purchasedin 1978, thefire occurredin 1982, and suit wasfiled in 1984. McGraw-Edison,
678 N.E.2d at 1124-25. The limitation under the Product Liability Act istwo yearsfrom the date
of theinjury. IND. CoDE § 33-1-1.5-5 (1993).

47. McGraw-Edison, 678 N.E.2d at 1125.

48. 1d. at 1124-25.

49. Id. at 1125.

50. Id.
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contract explicitly waives strict liability claims.”**

This, in the dissenters' opinion, “sets the bar for enforceability too high” and
changes the “‘total circumstances’ test into a ‘knowing waiver’ test.”*? This
author disagrees. On the evidence before the court, as described in the majority
opinion, “there is nothing in the record to support the sophistication of
Northeastern,”* and the provision was“ aboilerplate limitation of liability inthe
invoice.”* Furthermore, there was no evidence of “atrue negotiation over risk
alocation,” “a knowing assumption of the risk,” or “even a conspicuous and
explicit provision barring strict liability claims.”*®> These facts support the
conclusions of the three courtsinvolved that the totality of circumstancesin this
case did not demonstrate an allocation of risk to the buyer. Perhaps in some
future case, the dissenters may prove to be correct that the test as stated by the
majority requires too much, but not in this case on these facts.

B. Article 4A—Fund Transfers

In 1991, the legislature added new Article 4A—Fund Transfersto Indiana’s
U.C.C. as section 26-1-4.1 of the Indiana Code.*® Community Bank v. Stevens
Financial Corp.*” isthefirst caseto arisein Indianaunder thisArticleand, in the
words of the court, presents circumstances “unlike any case that has been
reported under Article 4A of the U.C.C.”*® The ultimate issue in the case was
whether abank that had wired apayment order by mistaketo thewrong receiving
bank could recover the entire amount from the receiving bank, notwithstanding
the receiving bank’s credit of the amount to the beneficiary’s account and
subsequent set-off of a debt owed by the beneficiary to the receiving bank.*

Pursuant to an ongoing agreement between them, HomeSide Lending
Company agreed to purchase amortgage from StevensFinancial Corporationfor
$500,000.®® Under the terms of the ongoing agreement and in payment for
mortgagesit purchased, HomeSide was to transfer fundsto Stevens' designated
lender, Community Bank. Some time thereafter, Stevens gave HomeSide
amended instructions to wire the purchase money to Chase Manhattan Bank.
Eight dayslater, in order to finalize the purchase, HomeSide wired $500,000, by

51. Id. (Sullivan, J., dissenting).

52. 1d.

53. Id. at 1122.

54. 1d. at 1123.

55. Id. at 1124.

56. See 1991 Ind. Acts 2800-88. The enactment was part of a“2A-4A” package and was
virtually identical to the 1989 Official Draft of Article 4A. See Harold Greenberg, Indiana Adds
Articles 2A and 4A of Uniform Commercial Code, 25 IND. L. Rev. 1029, 1030 (1992).

57. 966 F. Supp. 775 (N.D. Ind. 1997). The action wasoriginaly filed in the Circuit Court
of LaPorte County but was removed to the federal district court. 1d. at 778.

58. Id.

59. 1d. at 780.

60. All sumshavebeen rounded off. Theactual purchase price was $489,466.84. Id. at 777.
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mistake, to Community and directed Community to credit Stevens’ account. On
thefollowing day, Community accepted the payment order and credited thefunds
to Stevens. Asof that date, Stevenswasin default on aprior obligation it owed
to Community. Accordingly, Community exercised its right of set-off and
deducted $125,000 from the transferred amount to satisfy Stevens' debt. Two
days after the set-off by Community, HomeSide notified Stevens that it had
mistakenly transferred the $500,000 to Community. Atthesametime, HomeSide
also sent $500,000 to Chase on Stevens' account in accord with the amended
instructions. The next day, HomeSide informed Community that the earlier wire
transfer was sent in error and requested Community to cancel the transfer and to
wire the amount of the transfer to HomeSide's own bank in New York.
Community wired $375,000 to HomeSide's bank but refused to return the
$125,000 it had set-off earlier.®*

The case was originaly filed as an action by Community against Stevens
Financial. HomeSide intervened and sought to recover from Community and
Stevens Financial on atheory of unjust enrichment. Stevens Financial failed to
answer, and adefault judgment was entered against itin HomeSide' sfavor. This
opinion dealt with Community’s motion for summary judgment that its set-off
was proper and that it need not return the $125,000 to HomeSide.*

The court first noted that the wire transfer was sent via Fedwire, the transfer
network of the Federal Reserve Bank, and that, pursuant to Federal Reserve
regulations, Article4A applied to thetransaction.®®* Moreover, althoughthecourt
could resort to principles of law or equity outside Article 4A, it could do so only
if those principleswere not inconsistent with Article 4A.** Thecourt divided the
matter into four distinct questions, each of which will be discussed in order.

First, was the wire transfer by HomeSide a payment order?® The court
correctly answered in the affirmative.®® “‘Payment order’ means an instruction
of asender toareceivingbank . . . to pay, or to cause another bank to pay, afixed
or determinable amount of money to a beneficiary if:” the instruction is
unconditional, the receiving bank is to be reimbursed by the sender, and the
instruction is transmitted directly or indirectly to the receiving bank.®” Inawire
transfer transaction, the party who owes the money (the “originator”) instructs
itsbank (the“ originating bank™) to pay its creditor (the “beneficiary™) by giving
the bank a payment order instructing it to pay the appropriate amount into the
account of the beneficiary at his designated bank (the “beneficiary’s bank™).%®
In this case, HomeSide was both the originator, because it owed the money to

61. Id. at 778.

62. Id.

63. Id. at 780.

64. Id. (quoting U.C.C. § 4A-102, Official Cmt. (incorrectly cited as § 4A-101 in the
opinion)).

65. Id. at 781.

66. Id. at 782.

67. U.C.C. § 4A-103 (1995).

68. Community Bank, 966 F. Supp. at 782; seealso U.C.C. § 4A-104, Officia Cmt (1995).
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Stevens as payment for the mortgage it was purchasing from Stevens, and the
originating bank. It sent the payment order to Community, which was both a
receiving bank and the beneficiary’s bank.”® Clearly, the transaction was a
payment order, and the court so found.™

Second, wasHomeSide' spayment order authorized?* HomeSide contended
that the payment order was unauthorized because Stevens had changed its
instructions and had designated adifferent bank to which HomeSidewasto wire
the funds. Section 4A-202(a) states that “a payment order received by the
receiving bank [Community] is the authorized order of the person identified as
the sender if that person authorized the order or is otherwise bound by it under
thelaw of agency.””” The premiseof HomeSide' sposition wasthat Stevens, not
HomeSide, was the originator or sender of the payment order, a premise with
which the court disagreed. The court was correct in concluding that the sender
or originator of the payment order wasHomeSide itself, acting as both originator
and originator’s bank in order to pay Stevens for the mortgage.”” The money
being sent was HomeSide' s money and did not belong to Stevens until payment
for the mortgage was complete. |f Stevens were the originator with power to
authorize the payment order, it would have simply been transferring funds it
already owned from one of its accounts to another, a situation totally different
fromthe facts of thiscase.” In simpleterms, the transaction was a purchase by
buyer HomeSide from seller Stevens. HomeSide could have paid either by
“pulling” the payment from its own account in the form of a check drawn on
itself as drawee bank and given to Stevens or by “pushing” the payment fromits
own account in the form of a payment order to Stevens' bank for credit to
Stevens' account. HomeSide did the latter procedure.

Third, notwithstanding Community’ s acceptance of the payment order, did
HomeSide effectively cancel the order an erroneous payment order, thereby
continuing HomeSide' sownership of thefunds?® A beneficiary’ s bank accepts
a payment order, inter alia, when that bank notifies the beneficiary that the
beneficiary’ s account has been credited with the amount of the transfer or when
the bank receives payment.”® Community received the entire amount and
credited Stevens' account five days before HomeSide informed Community and
Stevens of its mistake.”” The issue reduced itself to: under what circumstances
may an accepted payment order be canceled, a matter dealt with expresdly in

69. In actua fact, HomeSide sent the payment order to Priority Bank, an intermediary
receiving bank, which, in turn, sent the payment order to Community. Community Bank, 966 F.
Supp. at 782.

70. Id.

71. 1d.

72. U.C.C. § 4A-202(a) (1995).

73. Community Bank, 966 F. Supp. at 782.

74. Seeid. at 782-83.

75. Id. at 783.

76. U.C.C. § 4A-209(b)(1)(ii) (1995).

77. Community Bank, 966 F. Supp. at 784.
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section4A-211(c)(2).” UnlessHomeSide could satisfy the specificrequirements
of this section, HomeSide could not cancel the payment order and reverse the
transfer.”” The court correctly found that HomeSide failed to demonstrate that
it was entitled to cancel the payment order.*® However, the court’s application
of the section appearsto be somewhat flawed.

Section 4A-211(c) opens by stating that after acceptance, cancellation of the
payment order “is not effective unless the receiving bank agrees or a funds-
transfer system rule allows cancellation.”® Even if the payment order were
unauthorized, as argued by HomeSide but rejected by the court, the payment
order, once accepted, could be canceled only if Community agreed to the
cancellation.?” Community agreed to the cancellation only asto $375,000 but not
to the balance, and there is nothing in the opinion that refers to any applicable

78. Section 4A-211(c)(2) provides:

(c) After a payment order has been accepted, cancellation or amendment of the
order is not effective unless the receiving bank agrees or a fund-transfer system rule
allows cancellation or amendment without agreement of the bank.

(2)With respect to a payment order accepted by the beneficiary’ s bank,
cancellation or amendment is not effective unless the order was issued in

execution of an unauthorized payment order, or because of amistake by the

sender in the funds transfer which resulted in the i ssuance of apayment order

(i) that isaduplicate of apayment order previously issued by the sender, (ii)

that orders payment to abeneficiary not entitled to receive payment from the

originator, or (iii) that orders payment in an amount greater than the amount

the beneficiary was entitled to receive from the originator. If the payment

order is canceled or amended, the beneficiary’s bank is entitled to recover

fromthe beneficiary any amount paid to the beneficiary to the extent allowed

by the law governing mistake and restitution.

U.C.C. 8 4A-211(c)(2) (1995).

79. Seeid. §4A-211, Official Cmt. 4 (“Under subsection (c)(2), cancellation or amendment
ispossible only in the four cases stated.”).

80. Community Bank, 966 F. Supp. at 785-86.

81. U.C.C.84A-211(c) (1995). TheOfficial Comment states: “ Since acceptance affectsthe
rights of the originator and the beneficiary it is not appropriate to alow the beneficiary’s bank to
agree to cancellation or amendment except in unusua cases. Except as provided in subsection
(c)(2), cancellation or amendment after acceptance by the beneficiary’ sbankisnot possibleunless
all parties affected by the order agree.” Id. § 4A-211(c), Official Cmt.

82. Seeid. (Case #1, in which the payment order was unauthorized). “Under subsection
(c)(2) Originator’ shank can cancel theorder if Beneficiary’ sbank consents.” |d. (emphasisadded).
In Cumis Insurance Society, Inc. v. Citibank, N.A., the court stated that the beneficiary’s bank is
“under no obligation to agree to return the funds once accepted pursuant to [§ 4A-211]." 921 F.
Supp. 1100, 1110 (S.D.N.Y. 1996). Thetransfersin Cumiswere sent to the beneficiary’ sbank by
mistake, and, after acceptanceand credit, that bank permitted the beneficiary to withdraw thefunds.
The beneficiary’s bank was willing to agree to return the funds if certain conditions were met.
Those conditions were not met and the bank withdrew its offer to agree to return the funds. 1d. at
1103.
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system rule. The Code says nothing about whether a beneficiary’s bank can
agree to a partial cancellation, but there seems to be nothing to prevent such a
cancellation. By analogy, aparty that takesanegotiableinstrument in good faith,
for value, and without notice of any problems becomes a holder in due course
only to the extent that value, represented by a promise to perform, has actually
been performed.?® If thiswere anegotiableinstruments transaction, Community
would have been a holder in due course to the extent of $125,000.

An additional issue, apparently not raised and therefore not discussed, is
whether Community had aright to cancel the order and return any of the funds.
A proper reading of section 4-211(c) limitsthebeneficiary’ shank ability to agree
to cancellation to the four circumstances set forth in (c)(2) only; it cannot simply
agreeto cancel if none of thefour exists.** As discussed bel ow, none of the four
circumstances existed, and it is questionable whether Community could even
agree to the return of $375,000.

Assuming that Community could and did agree to cancellation of the full
payment order, the court misconstrued the appli cation of the remainder of section
4A-211(c) with respect to the four circumstances under which the payment order
may be canceled after the beneficiary’s bank agrees. The court said that if the
payment order was unauthorized, one of the other three circumstances had to
exist.®** The court misread the statute. The circumstances for cancellation after
the beneficiary’s bank agrees are stated in the aternative: accepting an
unauthorized payment order or, because of mistake, sending aduplicate order or
payment to someone not entitled or payment of too great an amount.?® If the
payment order were unauthori zed and Community had agreed to the cancel lation,
there would have been no necessity to demonstrate more, and HomeSide would
have been entitled to the full amount. But the court had already found that the
payment order was not unauthorized, so that basis for cancellation was not
available to HomeSide. Nevertheless, the court continued that, assuming the
order was unauthorized, HomeSide al so had to demonstrate that one of the three
other circumstances existed. The court was correct in concluding that none of
those circumstances existed. Stevens was entitled to receive payment, and the
amount transferred did not exceed the amount to which Stevens was entitled.
More importantly, the payment order was not a duplicate order, as HomeSide
contended. In permitting cancellation where there is a duplicate order, the
drafters appear to have contemplated a proper order followed by a duplicate of
the very same order sent in error.®” As the court noted, the payment order to
Community was the first order, not a duplicate, and the order to Chase was not

83. SeeU.C.C. §3-302(d) & Official Cmt. 6 (1995); seealsoid. § 3-303. With referenceto
Community’s set-off as constituting value, see the discussion at infra notes 89-90 and the
accompanying text.

84. Seeid. § 4A-211, Officia Cmt. 4; 3 WHITE & SUMMERS, supra note 28, § 23-7d.

85. Community Bank, 966 F. Supp. at 785-86.

86. Seesupra note 77 (quoting U.C.C. § 4A-211(c)(2)).

87. Seeid. at Official Cmt. 4 (Case #2).
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sent by HomeSide until days later and therefore was not a duplicate, either.®
Thus, none of the requirements of section 4A-211 were met by HomeSide.

Fourth, was Community’s set-off proper?® Section 4A-502(c) expressly
permits a beneficiary’s bank that has received a payment order to credit the
beneficiary’ saccount and then set of f against the credit an obligation owed to the
bank.*® HomeSide argued that principles of law and equity outside the U.C.C.
supported itsclaimto the $125,000, since the payment had been made by mistake
and Community had not relied on the payment to its detriment.®* The court
correctly concluded that principles of law and equity outsidethe Code apply only
where not displaced by Code provisions.?” In thisinstance, the facts of the case
fell squarely within the provisions of Article 4A, which controlled the entire
scenario.”® As described by the drafters:

Inthedrafting of Article4A, adeliberate decision was madetowrite
on a clean date and to treat a funds transfer as a unique method of
payment to be governed by uniquerul esthat addressthe particul ar issues
raised by this method of payment. A deliberate decision was also made
to use precise and detailed rules to assign responsibility, define
behavioral norms, allocate risks and establish limits on liability, rather
than to rely on broadly stated, flexible principles. . . .

[Clompeting interests were represented in the drafting process and
they were thoughtfully considered. The rulesthat emerged represent a
careful and delicate balancing of those interests and are intended to be
theexclusivemeansof determiningtherights, dutiesand liabilitiesof the
affected partiesin any situation covered by particular provisions of the
Article. Consequently, resort to principles of law or equity outside of
Article 4A is not appropriate to create rights, duties and liabilities
inconsistent with those stated in this Article.*

Accordingly, summary judgment in Community’ s favor was appropriate.
Although not reflected in the opinion, it is quite likely that Stevens changed
its instructions to HomeSide because Stevens knew that its debt to Community

88. Community Bank, 966 F. Supp. at 785.
89. Id. at 786.
90. Section 4A-502(c)(1) states:
(c) If a beneficiary’s bank has received a payment order for payment to the
beneficiary’s account in the bank, the following rules apply:

(1) Thebank may credit the beneficiary’ saccount. The amount credited
may be set off against an obligation owed by the beneficiary to the bank or
may be applied to satisfy creditor process served on the bank with respect to
the account.

U.C.C. § 4A-502(c)(1) (1995).
91. Community Bank, 966 F. Supp. at 786-88.
92. Id. at 788.
93. Id.
94. U.C.C. §4A-102, Official Cmt. (1995).
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was due and that Community might set-off the debt against the account into
which the funds were being transferred. Although different in direction, since
apayment order “ pushes’ themoney fromthedebtor’ saccount into thecreditor’s
account, and a check “pulls’ the money from the debtor’ s account, one might
analogize to Articles 3 and 4, which deal with negotiable instruments and bank
collections, respectively. If adrawer stops payment on acheck and itsbank fails
to obey the stop payment order, the bank that makes a mistaken payment cannot
recover that payment from a holder in due course.®® Had HomeSide paid by
drawing a check on itself as drawee and sent that check to the wrong bank
(Community instead of Chase) for depositinto aStevens' account, Community’s
set-off, which it had aright to make,*® would have made Community aholder in
due course’ from whom a mistaken payment could not be recovered.”® Either
method of payment, pushing the funds or pulling them, yields the same result if
the funds reach the equivalent of a holder in due course. That party may retain
the funds paid by mistake. The result in Community Bank was correct.

C. Article 9—Secured Transactions

A bankruptcy case, In re A-1 Paving and Contracting, Inc.,”® held that the
decision of the Indiana Supreme Court in Gibson County Farm Bureau Coop.
Ass'n. v. Greer'® controlled the outcome of conflicting claims between two
secured creditors to the same goods. In Greer, the supreme court held that
although a standard-form UCC-1 financing statement, standing alone, is not
sufficient evidenceto create a security interest, “‘ once the Writing Requirement
of section 9-203(1) issatisfied, whether the partiesintended the writing to create
asecurity interest is a question of fact for the trier of fact to determine.”***

The conflict in A-1 Paving was between a conditional seller of motor
vehicles and equipment and a bank, both of whom claimed a security interest in
those vehiclesand equipment. The conditional sales contract called for monthly
payments and reserved to the seller “*al rights and remedies under the Indiana
Uniform Commercial Code relating to the foreclosure of mortgages.’”'> The
seller filed with the appropriate offices a UCC-1 financing statement that listed

95. Seeid. 88 4-403, 4-407.

96. SeeFirst Bank v. Samocki Bros. Trucking Co., 509 N.E.2d 187, 198 (Ind. Ct. App. 1987)
(“A bank’sright of set-off isaso well entrenched in Indiana common law . . . ."); DOUGLAS J.
WHALEY, PROBLEMS AND MATERIALS ON PAYMENT LAW 180-82 (4th ed. 1995).

97. A person who takes a negotiable instrument in good faith, for value, and without notice
of any problems. U.C.C. § 3-302 (1995). Community acted in good faith and without notice of
problems, and the setoff in payment of an antecedent debt constituted value. 1d. § 3-303(a)(3).

98. Seeid. §3-318.

99. 116 F.3d 242, 243 (7th Cir. 1997).

100. 643 N.E.2d 313 (Ind. 1994) (discussed in Brad A. Galbraith, 1994 Developments in
Commercial Law and Consumer Protection Law, 28 IND. L. Rev. 879, 880-83 (1995)).

101. A-1Paving, 116 F.3d at 244 (quoting Greer, 643 N.E.2d at 320).

102. 1d. at 243.
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A-1Paving as“debtor” and the seller as*“ secured party.” After A-1 Paving filed
for bankruptcy, the seller sought to recover the goods, to which the bank obj ected
by asserting its own claim. Relying on the UCC-1 form itself and on parol
evidence, the trial court found that A-1 and the seller intended the financing
statement to create a security interest.'®® The court of appeals declared that,
pursuant to Greer, both parol evidence and the UCC-1 form “are permissible
sources of evidence to determine that the parties intended to create a security
interest” and that the trial court’s findings in favor of the seller were not in
error.® The creditor may not create a security agreement from parol evidence,
but once there is awriting that may serve as the security agreement if it was so
intended, parol evidence is a proper source from which the intention of the
partiesin that regard may be determined.

From a practical viewpoint, the secured party who depends on the UCC-1
financing statement and any supporting parol evidence to create an enforceable
security interest isinviting litigation. The better and safer course isto create a
separate written agreement that creates the security interest and, when conflict
arises, rely on the agreement as creating the enforceabl e security interest and the
filed financing statement as perfecting that security interest and giving noticeto
all other creditors.

103. Id. at 245.
104. 1d.



