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INTRODUCTION 

Professor Yoo offers a compelling case for the proposition that the Supreme 
Court is back in the business of reviewing federal legislation for consistency with 
the mandates of the Tenth Amendment.   He also offers sound reasons for 2 

rejecting—or at least really distrusting—the premises that undergird the 
“political safeguards” theory of the Tenth Amendment, exemplified by Garcia 
v. San Antonio Metropolitan Transit Authority.   In addition, Professor Yoo 3 

musters sound policy rationales and historical imperatives for charging the 
judiciary with protecting the states’ autonomy as independent political entities.4 

Yoo’s position has much to recommend it and merits careful consideration by 
both judges and legal academics. 

In the end, however, I am unconvinced that in practice the judicial 
enforcement of the Tenth Amendment will alter the balance of power between 
the federal and state governments.  Congress retains a veritable arsenal of 
constitutional powers with which to corrupt even the most virtuous state 
government.   Not unlike the serpent in the Garden of Eden,  Congress routinely 5 6 

tempts state governments with a variety of forbidden fruits.   Not unlike Adam 7 
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and Eve, state governments take the bait, the consequences be damned.8 

There is a second, perhaps more cynical, reason for concern about the 
Supreme Court’s new federalism jurisprudence.  One could reasonably argue that 
federalism du jour merely serves as a convenient shill for the policy preferences 
of the current members of the Supreme Court. In Professor Wechsler’s terms, 9 

may we expect the current working majority to fashion and consistently apply 
“neutral principles” to govern the application of the new federalism?  Only time 10 

will provide a firm answer, but I harbor some rather serious doubts on this front. 
Part I of this Essay addresses whether the Supreme Court’s recent efforts to 

reestablish federalism as a bulwark against the inexorable expansion of federal 
powers is likely to succeed in resetting the balance in favor of greater state 
autonomy. For various reasons, it seems doubtful that the Supreme Court will 
succeed in any meaningful sense.   Although it may manage to limit somewhat the 
immediate means that Congress may use to impose its will on the states, 
Congress will not face much difficulty in continuing to implement its ends.  In 
the final analysis, a meaningful federalism must be a federalism based on ends, 
not means.  To date, the Supreme Court has failed to display any recognition 
of—much less sensitivity to—this state of affairs. 

Part II offers an alternative account of the contemporary Supreme Court’s 
efforts to breathe new life into its federalism doctrines.  Given the inefficacy of 
the current new federalism as a means of providing meaningful checks on 
congressional micromanagement of the states or usurpation of traditional state 
authority, Part II posits that the new federalism might simply reflect a means for 
the Justices to implement policy preferences without having to couch those 
preferences in substantive law terms.  Arguably, the new federalism represents 
nothing more than a more palatable means of Lochnerizing  legislation that a 11 

majority of the justices do not find congenial.  Rather than deploying substantive 
due process as the assassin of federal health, safety, and morals legislation, the 
Tenth Amendment can do in stealth what the Due Process Clause once did in the 
open light of day.12 

Finally, in the conclusion, I argue that Professor Yoo’s call for a revitalized 
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federalism as a means of securing liberty through divided government makes a 
great deal of sense.   For federalism to serve as the guardian of liberty, however, 
federalism must be principled and as much about ends as it is about means.  The 
current means-based federalism does not serve this role and is, at least arguably, 
as much the enemy of individual liberty as it is its friend. 

I. ON MEANS, ENDS, AND RECOGNIZING THE DIFFERENCE 

Professor Yoo posits, quite persuasively, the unmourned death of Garcia. 13 

Much like the mad wife burned alive in Charlotte Brontë’s Jane Eyre, Garcia 14 

appears to have died a horrible, but suitably inconspicuous, death.  That the 
Supreme Court has not bothered to provide a requiem or decent internment of the 
decision is of no moment.  It seems reasonably clear that a current working 
majority of the Supreme Court will no longer rely on the good graces of Congress 
to enforce the principles of federalism.  The “political safeguards” theory of the 
Tenth Amendment has been unceremoniously tossed upon the ash heap of 
constitutional law history.15 

Moreover, this marks a milestone in the modern Supreme Court’s federalism 
jurisprudence.  For the first time since the New Deal revolution,  the Supreme 16 

Court has signaled that Congress’ nationalizing powers might be finite.  That 
said, one cannot help but wonder whether these decisions really represent a 
meaningful commitment to a new, revitalized federalism. 

The Supreme Court certainly has established some limits on the ability of 
Congress to order state officers about directly.  Printz, Boerne, Lopez,  and, 17 18 19 

indeed, even earlier cases like New York v. United States  and Gregory v. 20 

Ashcroft plainly indicate that state officials are not at the direct beck and call 21 

of the federal government. 
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The question remains, however, whether these decisions demarcate a 
meaningful limiting principle.  At least arguably, the Supreme Court largely has 
failed to articulate a coherent theory of federalism that explains the discrete 
results reached in particular cases and that would facilitate reasonably accurate 
predictions regarding the probable results in future cases.  Indeed, the Supreme 
Court has failed not only to articulate a meaningful vision for federalism; its 
scattershot efforts to reestablish sound principles of federalism do not represent 
either a coherent or an effective bulwark against the centralizing machinations 
of the federal government. 

A hypothetical will help to illustrate these concerns.  Suppose that Congress 
decided to seek the “voluntary” assistance of state officials in achieving a 
particular federal objective.  Suppose further that the federal objective lies (at 
best) in the twilight of the enumerated Article I powers—that Congress itself has 
deep misgivings about its constitutional authority to establish a uniform federal 
rule regarding the matter in question.  For the sake of argument, let us suppose 
that Congress deems it undesirable for state highway commissioners to be 
elected, rather than appointed, on the theory that requiring highway 
commissioners to seek election opens the door to all forms of corruption, 
cronyism, and related mischief. 

The Supreme Court’s most recent Commerce Clause and Tenth Amendment 
cases suggest that Congress probably would not succeed in directly imposing its 
preference on the states.  A congressional directive to reorder the basic political 
structure of a state would be beyond the constitutional pale or, perhaps more 
accurately, at least five sitting Justices are likely to so view the matter.22 

Moreover, the hypothetical plainly contemplates a direct congressional order 
demanding compliance from a number of state officials, including the governor 
and state legislature, and perhaps the state supreme court.   Under the authority 23 

of City of Boerne  and New York v. United States,  this scheme would almost 24 25 

certainly fail.26 

Let us now modify the hypothetical.  Suppose that instead of directly 
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commanding the result that it desires, i.e., the appointment of all state highway 
commissioners, Congress instead conditions receipt of federal highway funds on 
such an arrangement, by simply inserting a suitable rider in the next Intermodal 
Surface Transportation Efficiency Act (“ISTEA”).   If a state wishes to retain 27 

an elected state highway commission, it is certainly free to do so.   Such a 
decision, however, would have the unfortunate repercussion of precluding the 
state from receiving any federal highway funds.28 

The contemporary Supreme Court has made absolutely no effort to reconcile 
its Commerce Clause or Tenth Amendment holdings with the “blank check” 
approach it has established regarding limitations on Congress’ taxing and 
spending powers.  Indeed, Chief Justice Rehnquist, one of the principal authors 
of the Supreme Court’s new federalism decisions,  wrote the opinion of the 29 

Court in South Dakota v. Dole,  a decision that vests Congress with virtually 30 

unfettered discretion to spend federal monies on projects it deems worthwhile 
and, moreover, to condition such spending as it thinks best.   Significantly, in 31 

Dole “a perceived Tenth Amendment limitation on congressional regulation of 
state affairs did not concomitantly limit the range of conditions legitimately 
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placed on federal grants.”32 

To paraphrase Professor Rosenthal, now that the “front door” of plenary 
regulatory power pursuant to the Commerce Clause appears to be swinging shut, 
it is now necessary to consider whether the Supreme Court will also move to 
close and bar the “back door” represented by the federal spending power.33 

Professor Baker has aptly noted that even in an era of contracting federal 
commerce powers, “if the Spending Clause is simultaneously interpreted to 
permit Congress to seek otherwise forbidden regulatory aims indirectly through 
a conditional offer of federal funds to the states, the notion of a ‘federal 
government of enumerated powers’ will have no meaning.”   Professor Yoo 34 

acknowledges, at least in passing, the potential threat that an unlimited 
conditional spending power poses to federalism.35 

The dimension of the problem is large, at least if one is committed to 
maintaining a meaningful form of federalism, a federalism in which the states are 
to retain some measure of self-determination.  Nevertheless, “[t]he Court’s 
decisions in cases challenging conditions on federal funds offered the states, 
unlike its resolution of challenges to conditions on benefits that the government 
offers individuals, are strikingly consistent:  the Court has never invalidated such 
an enactment.”36 

Chief Justice Rehnquist’s opinion in Dole reflects a consistent theme in his 
constitutional jurisprudence:  the idea that government may condition the grant 
of a boon on the surrender of a constitutional right or privilege.  In the Chief 
Justice’s world, one always must be prepared to “take the bitter with the sweet.”37 

To date, the Supreme Court has shown no inclination to revisit its holding in 
South Dakota v. Dole.   On the contrary, Justice O’Connor sustained a similar 38 

arrangement in her opinion in New York v. United States.   In New York, the 39 

Supreme Court upheld against a federalism-based challenge the creation of 
financial incentives to encourage states to meet certain federal targets regarding 
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the transport, treatment, and storage of low level radioactive waste.   Congress 40 

also required states to adopt regulations or face preemption of state regulatory 
authority over radioactive waste.   In fact, only the third provision of the Low 41 

Level Radioactive Waste Policy Amendments Act of 1985  fell on federalism 42 

grounds.  The Supreme Court invalidated certain “take title” provisions that 
would have required states failing to meet Congress’ goals to assume the 
ownership of low level radioactive waste.43 

The Supreme Court’s reasoning and results in New York v. United States 
might be defended on the theory that Congress could have preempted state laws 
governing low level radioactive waste transport and storage incident to its 
commerce powers.   The greater power of complete preemption of state 44 

regulation, at least arguably, should also include the lesser power of adopting a 
“regulate or else” stance vis-a-vis the states.  Because Congress possessed the 
constitutional authority to accomplish directly that which it was attempting to 
coerce the states into doing “voluntarily,”  the financial incentive and access 45 

provisions did no real violence to federalism principles. Dole, however, imposes 
no such limitation, nor did Justice O’Connor suggest that any such limitation 
existed in her opinion in New York. Accordingly, the Supreme Court’s decision 
in New York simply reaffirms Congress’ virtually plenary power to tax and spend 
the state governments into complete submission.46 

In sum, even in this brave new world of post-post New Deal federalism, there 
is really no doubt that South Dakota v. Dole  permits Congress to use the 47 

spending power to accomplish indirectly that which it may not accomplish 
directly.   Throughout the contemporary Supreme Court’s “new federalism” 48 
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Jenkins ed., Routledge 1982). 

jurisprudence, there has not been even a hint that a working majority of the Court 
has come to question the continuing validity of Dole.  Indeed, given that Chief 
Justice Rehnquist authored the opinion in Dole and is also the principal exponent 
of the “new federalism,” the prospects for this incongruity being addressed any 
time soon seem at best rather dim.49 

Congress, even under Republican leadership ostensibly committed to 
maintaining sound principles of federalism, has not hesitated to use its spending 
authority to purchase that which it cannot command.  For example, President 
Clinton recently has endorsed a national standard for determining when the 
operator of a motor vehicle is driving under the influence of alcohol (“DUI”).50 

Generally, given the existence of the Twenty-first Amendment  and the rule that 51 

the Constitution vests the police powers (encompassing regulations designed to 
preserve the health, safety, or morals of the citizenry) with the states, it is 
doubtful whether Congress could directly impose a uniform DUI standard on the 
states.52 

On the other hand, conditioning the receipt of federal highway funds on 
“voluntary” modifications of a state’s DUI standard is another matter entirely. 
Given Dole, there is no reason to suppose that President Clinton’s proposal 
suffers from any constitutional infirmities. When one couples Congress’ ability 
to tax state citizens with its virtually limitless power to spend on a conditional 
basis, federalism ceases to enjoy any meaningful substance—indeed, the ghost 
of Hamlet’s dead father enjoyed arguably greater corporeal existence.53 

This state of affairs has not gone unnoticed.  Professors McCoy and 
Friedman denounced Dole immediately after the Supreme Court issued the 
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opinion.   Over the course of the last ten years, additional constitutional law 54 

scholars have joined their voices to the anti-Dole chorus.   Nevertheless, the 55 

prospects for reform in this area of constitutional law seem bleak. 
Without a doubt, Congress and the President recognize the potential 

federalizing power of Dole.  In the immediate aftermath of Lopez, President 
Clinton promised to seek the enactment of legislation that would “encourage” 
states to ban voluntarily the possession of firearms near schools.   Professor 56 

Lynn Baker has noted the perspicacity of the President’s proposal, for “with 
Dole, the Court offered Congress a seemingly easy end run around any 
restrictions the Constitution might impose on its ability to regulate the states.”57 

Professor Baker goes on to argue persuasively that both “liberals and 
conservatives alike should fear the power granted Congress by the Court’s 
decision in Dole.”58 

Essentially, Chief Justice Rehnquist does not view the states’ “voluntary” 
acceptance of conditional federal funds as presenting a serious federalism issue. 
Unless and until the Supreme Court revises its views on this proposition, 
tinkering with limits on the commerce power will provide little effective 
protection of state sovereignty.  Such efforts may be “full of sound and fury,” but 
ultimately amount to very little, perhaps even “signifying nothing.”59 

Admittedly, it might be somewhat unfair to charge Professor Yoo with a 
project that he has not, at least to date, elected to undertake.  On the other hand, 
if one takes seriously his arguments about the importance of federalism, it seems 
more than fair to inquire about the apparently unlimited power of Congress to use 
its spending authority to undermine the concept of federalism. 

Given that under “[p]revailing Spending Clause doctrine,” Congress may 
“use conditional offers of federal funds in order to circumvent seemingly any 
restrictions the Constitution might be found to impose on its authority to regulate 
the states directly,”  this project seems essential to any attempt at fashioning a 60 

meaningful vision of the new federalism.  Simply put, the Supreme Court must 
harmonize its Spending Clause jurisprudence with its Commerce Clause 
jurisprudence; if it fails to do so, the latter’s significance will be effectively 
nullified by the former. 

In light of the fungible nature of the federal spending power, one wonders 
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64. Id. 
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why legal academics have focused relatively little attention on the pernicious 
effects of Dole.  Legal scholars have spilled much ink on the minutiae of the 
Commerce Clause, while the spending power remains a relatively untouristed, 
although not completely undiscovered, country.   This state of affairs cannot 61 

continue to persist if federalism is to survive as something more than a mere 
catch phrase.   If the United States is to maintain a meaningful federalism—and 
by this I mean a federalism of ends rather than merely a federalism of 
means—the seemingly infinite federal spending power must be made finite.  This 
irresistible force must be matched with its immovable object. 

Scholarly consideration of the proper scope of the commerce powers, and the 
judiciary’s role in delimiting those powers, is certainly a helpful exercise.   It will 
not, however, prove to be a sufficient check on the continuing centralization of 
the police powers.  For those who truly believe that federalism is an essential 
bulwark in protecting individual liberty, the problems associated with Dole’s 
gloss on the federal spending power require greater attention, not only from the 
legal academy but also from the Supreme Court.62 

It is important, of course, to keep in mind precisely how federalism promotes 
liberty.  Federalism, by itself, does not directly promote or advance particular 
rights or liberties.  Professor Yoo correctly notes that “the framers believed that 
the chief role states would play in their relationship with the federal government 
would be the protection of people’s liberty.”   Professor Yoo is emphasizing that 63 

the structural division of power would tend to serve as a check on the arbitrary 
exercise of power by the federal government, i.e., “federalism brought 
advantages by diffusing power.”   In addition, Professor Yoo suggests that under 64 

the framers’ system of federalism the state governments and the federal 
government would vie for the loyalties and affections of the citizenry “through 
the competition between federal and state governments to provide rights to their 
citizens.”   Although I agree with both propositions, it seems to me that the case 65 
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for federalism as a liberty enhancing mechanism is perhaps more subtle than 
Professor Yoo suggests. 

By stipulation, “federalism” is not an argument that liberty cannot be 
restrained or abridged by either the state governments or the federal government. 
In general, federalism is about who can do the restraining.  Thus, for many years, 
the Bill of Rights operated as a check only against the federal government, but 
imposed no limitations on the conduct of state governments. If federalism is to 66 

promote liberty, it is through a diversity of opinion among the states regarding 
the desirability of particular courses of legislative action.  As Justice Brandeis 
explained, federalism permits the state governments to serve as laboratories of 
experimentation.67 

A federal government vested with unlimited regulatory powers, whether 
through the commerce powers or the taxing and spending powers, has the ability 
to disrupt this process of experimentation.   Thus, if South Dakota believes that 
citizens should be permitted to drink upon reaching the legal age of majority, 
South Dakota should be free to implement this view through appropriate state 
legislation, and without interference from the central government.   Similarly, 68 

states on the Eastern seaboard may believe that speed limits in excess of fifty-five 
miles per hour are too dangerous to be countenanced, while the hardy souls in 
Montana prefer instead to charge local drivers with maintaining a “reasonable 
and proper” speed.   In sum, pluralism is conducive to liberty because it 69 

facilitates choice, which in turn leads to diverse laws reflecting the sensibilities 
of local communities. 

Professor Yoo’s arguments in favor of federalism as a liberty enhancing 
device certainly acknowledge this point.   Unfortunately, however, the Supreme 70 

Court’s most recent federalism cases generally do not or, perhaps more 
accurately, have failed to articulate an overall analytical framework incorporating 
these concerns.  Moreover, the majority opinion in Dole makes no effort to 
square its holding with the historical and policy based rationales that support 
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imposing principled limits on the enumerated powers of the federal government, 
including both the spending and commerce powers.  Developing a coherent 
theory of federalism that would allow lawyers, judges, and academics to predict 
accurately the probable results in particular cases is beyond the scope of my 
current project.  Nevertheless, one can and should fault the contemporary 
Supreme Court for failing to address itself in a consistent and principled fashion 
to these considerations. 

II. FEDERALISM LITE AND THE DISCRETION PROJECT 

I have argued that a viable federalism must be a federalism of ends and not 
just means.  This is a necessary, but hardly sufficient, condition for the 
maintenance of a federalism that is both meaningful and sustainable.  A second 
condition precedent exists for federalism to work:  it must be principled. 

Professor Yoo argues effectively that the Supreme Court’s turn toward a new 
federalism reflects a renewed commitment to protecting the states from the 
centralizing might of the national government.   As he puts it, “[f]ederalism is 71 

back, with a vengeance.”   Rather than simply leaving the states at the mercy of 72 

such “political safeguards” as might exist to stay Congress’ regulatory hand, 
Professor Yoo argues persuasively that federalism requires more active judicial 
enforcement efforts.   Because federal legislators no longer conceive of 73 

themselves as representatives of state governments, but rather view themselves 
as accountable to particular constituencies that happen to exist within a given 
state or congressional district,  reliance on the traditional “political safeguards” 74 

represents a false hope. 
Implicit, if not explicit, in Professor Yoo’s position is the notion that 

federalism has some value that justifies judicial efforts to protect its continued 
existence as a feature of our system of governance. Even if one assumes that 75 

federalism will not survive if left to the kindnesses of the “political safeguards,” 
one might still ask whether judicially-enforced federalism is a game worth the 
candle. 

Professor Yoo presents a number of benefits associated with federalism, most 
notably including its checking function, which should both increase and serve to 
protect individual liberty. Implicit in his argument, however, is the notion that 76 

this new form of judicially-enforced federalism will prove to be principled, i.e., 
that it will not serve as a device for permitting activist (conservative) judges to 
impose their policy preferences from the bench.  Yet, the Supreme Court to date 
has failed to define federalism and state sovereignty in a fully coherent, 
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satisfying manner.   The Court has not explained precisely what the new 
federalism is, much less why the new federalism represents an improvement over 
the post New Deal conception of federalism.  Whatever the precise reasons, the 
Court has failed to explain convincingly why state autonomy is a normative good 
of constitutional proportions. 

Perhaps the Supreme Court prefers a fuzzy, “I know it when I see it”77 

federalism to a principled federalism because it tends to increase the Court’s 
discretion.  One cannot help but wonder if this omission is intentional.  Indeed, 
Professor Malloy’s essay raises this problem directly and cogently.   No useful 78 

purpose would be served by attempting to duplicate her arguments.  She raises 
serious questions about the Supreme Court’s real commitment to federalism as 
a core principle of constitutionalism as opposed to a convenient device for 
limiting federal civil rights, civil liberties, labor laws and environmental 
regulations.   Her thesis supports my broader point that an effective federalism 79 

must be principled.  Put differently, the results in cases involving questions of 
federalism should reflect honest and professional application of doctrine rather 
than an effort to reach a particular result.80 

It is probably too early to determine whether a majority of the Supreme Court 
is committed to federalism as an end in itself rather than as a means of thwarting 
particular congressional attempts at labor and environmental regulation.   It does 
not require much imagination, however, to hypothesize facts that would 
demonstrate whether the new federalism represents a principled doctrine or a fig 
leaf for judicial activism. 

Consider, for example, a federal law that requires the states to legalize partial 
birth abortions, i.e., a law that, consistent with Congress’ Section 5 powers under 
the Fourteenth Amendment, mandates the availability of late-term, partial birth 
abortions.   Suppose further that the law mandates that the states fund such 81 

procedures from their general treasuries and, moreover, requires publicly-owned 
hospitals to offer such services to their patients.  Given the present majority’s 
attitude toward abortion, such a law would make an excellent candidate for the 
application of the new federalism. Chief Justice Rehnquist might easily draft a 
sonorous opinion outlining the traditional police powers of the states regarding 
the regulation of abortion, note the absence of any explicit delegation of authority 
to the federal government over this matter, and invoke general principles of 
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federalism as a barrier to the adoption and enforcement of such a law. 
Let us now imagine the mirror image of the hypothetical law—a federal 

statute that criminalizes partial birth abortion, the laws of any particular state 
notwithstanding.  Assume that the ban extends to public hospitals that receive 
any form of federal assistance (i.e., Medicare or Medicaid funding).  Congress 
could probably enact such a law, if not incident to its commerce powers, then 
certainly incident to its taxing and spending powers. Unlike its twin, this piece 82 

of statutory craftsmanship stands a good chance of surviving judicial review.83 

This is because the Supreme Court probably would not apply neutral federalism 
principles if the federal government attempted to prohibit or severely discourage 
particular kinds of abortion services (even if public hospitals owned and operated 
by a state government wish to provide such services consistent with a mandate 
to do so from the state legislature).   Instead, the case would likely be decided 84 

on the abortion axis and will reflect the subjective views of the individual 
justices on the substantive question of whether partial birth abortions are 
immoral.  In a word, the fate of either law will hang not on principles of 
federalism, but rather on scruples about abortion. 

Nothing would please me more than to learn that I am quite mistaken in 
thinking that the results in the two hypothetical cases would turn on factors 
unrelated to whether Congress possesses constitutional authority to regulate 
abortion in order to protect the health, safety, or morals of the citizenry.  As 
things stand today, the Supreme Court’s case law does not yet provide a clear 
answer as to whether the new federalism is principled or merely instrumentalist. 
An unprincipled federalism is no more likely to survive over time than an 
unprincipled faith in the ability of the “political safeguards” of federalism to keep 
the national legislature from overflowing its constitutional banks. 

The countermajoritarian problem presents itself most acutely when the 
Supreme Court strikes down legislation passed by the federal Congress.   The 85 

“new federalism” has resulted in at least four federal laws biting the dust.  If the 
Court continues in this fashion, Congress and perhaps even the American public 
will surely demand an accounting, asking the federal judiciary precisely why 
federalism principles preclude Congress from restricting gun sales to felons or 
from protecting school children from guns.  In my view, the profoundly 
countermajoritarian character of the Supreme Court’s new federalism decisions 
exacerbates the need for neutral principles that serve both to justify and explain 
the Court’s actions.  Professor Yoo appears to agree that the Supreme Court must 
provide an overarching theory of federalism that puts its recent decisions into 
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some larger doctrinal framework.   This seems an essential task that deserves 86 

attention sooner rather than later.  To the extent that the Supreme Court fails to 
articulate neutral principles that will govern its new “new federalism,” 
commentators like Professor Malloy are quite correct to challenge the Supreme 
Court’s motives for deploying federalism selectively to strike down seemingly 
desirable health, safety, and anti-discrimination legislation.87 

CONCLUSION: GETTING FROM HERE TO THERE 

The Supreme Court’s apparent willingness to limit Congress’ addiction to 
centralizing the police powers at the national level of government should lead to 
greater personal freedom, as various states adopt differing views as to the merits 
or demerits of a particular approach to a given problem or issue.  Professor Yoo 88 

offers some important reasons why these efforts should matter—reasons that 
suggest why we should deem the Supreme Court’s emerging Tenth Amendment 
jurisprudence to be an important and constitutionally salutary development.   I 89 

regret that I cannot yet share his enthusiasm regarding the importance of the 
project or its prospects for ultimate success. 

Congress remains free to buy that which it cannot directly command.  So 
long as this remains the case, federalism does not present a meaningful check 
against congressional schemes to nationalize traditional police power regulation. 
Moreover, even if the Supreme Court reestablishes meaningful limitations on the 
federal spending power, it must also demonstrate that its decisions about whether 
the Constitution vests legislative authority over a particular problem at the state 
or federal level reflect something more than the subjective policy preferences of 
a majority of the justices.  In the end, I find myself listening carefully to the 
sounds of sovereignty, but I just cannot seem to pick up the beat. 


