CONSUMER TRANSACTIONS: MOVEMENT TOWARD
A MORE PROGRESSIVE APPROACH

JamEes P. NEHF

As ageneral observation, the preceding year was not particularly good for
consumersin the Indianalegislature and courts. While consumers scored afew
victories in individual lawsuits, they were of minor importance to the legal
community at large. Indianacontinuesto be astate in which consumer rightsare
not aggressively protected by statute or court decisions when compared with the
progressive consumer movements in other states.

Nevertheless, the state witnessed a few important consumer devel opments
in the last year. Several court decisions are worth noting not only for their
resol ution and application of substantive legal issues, but also as astudy of how
judges interpret consumer statutes and contracts, whether they look to the
language of the text alone or extend the inquiry to other contextual factors.
There were some significant legislative and regulatory developments as well.
This Article highlights selected developmentsin five areas. (1) sales of goods
and services to consumers, (2) debt collection practices, (3) short term or
“payday” loans, (4) telecommunications, and (5) secured transactions under
Revised Article 9 of the Uniform Commercia Code.

|. SALES oF GoOODS AND SERVICES

In several cases involving consumers in Indiana, the consumer did not fare
well. On the subject of attorney’s fees under the Indiana Deceptive Sales Act,*
the court of appeals in Missi v. CCC Custom Kitchens, Inc.? affirmed a trial
court’s denial of fees even though the consumer prevailed in the action. The
Missi family sought damages from CCC aleging breach of warranty, fraud,
breach of contract and deceptive acts following their purchase of custom-made
cabinets. Despite the fact the Missis won a $2500 judgment, the trial court
denied their claim for fees under Indiana Code section 24-5-0.5-4(a), which
provides that the court “may award reasonable attorney fees to the party that
prevails.”®* Thefee denial was affirmed on appeal. Applying the plain language
of the law, Judge Brook stated that the award of attorney’s feesis discretionary
under this law,* and refused to hold that the trial court abused its discretion in

* Professor of Law and Cleon H. Foust Fellow, Indiana University School of
Law—Indianapolis. Professor Nehf would like to acknowledge the assistance of law student
Allyson R. Singer, who provided valuable research in the preparation of this paper. An earlier
version of this Article was presented at the 2000 I ndiana L aw Update seminar, Indiana Continuing
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1. IND. CoDE 88 24-5-0.5-1 to -12 (1998).

2. 731 N.E.2d 1037 (Ind. Ct. App. 2000).

3. 1d. a 1041 (quoting IND. CoDE § 24-5-0.5-4(a)) (emphasis added by court).

4. Seeid. (citing Haltom v. Bruner & Maeis, Inc., 680 N.E.2d 6, 9 (Ind. Ct. App. 1997)
(stating term “may” in a statute ordinarily means permissive, discretionary)).
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denying the fee request.®

The decision is unfortunate for consumers, although the fault lies not with
the court but with the language of the statute. Some states’ consumer protection
statutes mandate the award of fees when the consumer prevails, and courts in
other states have held that fees are mandatory even when the statutory language
provides that the consumer “may sue and recover” reasonable fees.®* The Missi
court followed Indiana precedent on this issue and provided yet another
illustration of thisimportant weaknessin Indianaconsumer law. Consumer cases
often involve small amounts of money, and substantial obstacles face most
consumers who wish to assert their legal rights. Nevertheless, these cases are
important to the peopledirectly involved in thedispute. If Indianalawyersknow
that their right to statutory fees is uncertain, they will be less likely to accept
consumer representation, even in astrong case. Asaresult, consumers are then
left to represent themselves, most likely in small claims courts, if they have the
ability and inclination to enforce their rights.

Lehman v. Shroyer” illustrates an obstacle for consumers under the notice
provision of the Deceptive Sales Act.® Lehman had adispute with Shroyer over
Shroyer’ swork repairing and upgrading Lehman’s swimming pool. Early inthe
dispute resol ution process, both sideswere represented by counsel. Letterswere
exchanged, and Shroyer ultimately filed an action against Lehmanto recover his
feefor servicesrendered onthe pool. Lehman’ sanswer contained counterclaims
and affirmative defenses, including a claim that Shroyer violated the Deceptive
Sales Act. Shroyer’s answer to the counterclaim denied violating the statute.’

After a bench trial, the court concluded that Lehman’s claim under the
Deceptive Sales Act should be dismissed because Lehman did not give Shroyer
proper advance notice of the statutory claim asrequired by Indiana Code section
24-5-0.5-5(a)."° Except in certain circumstances not applicableto the case,™ the
statute requires notice to the defendant before bringing a deceptive act claim as
a means of facilitating pre-complaint settlements and giving the supplier a
reasonable opportunity to remedy the problem. Judge Sullivan affirmed the
decision on appeal, stating that “* aliteral application of the notice provisions' is
required.”*?

5. Seeid. (citing InreShaffer, 711 N.E.2d 37, 41 (Ind. Ct. App. 1999) (awarding or denying
attorney’ sfees can be reversed only upon a showing of abuse of discretion), trans. denied, Shaffer
v. Lung, 726 N.E.2d 308 (Ind. 1999)).

6. See JONATHON SHELDON, NATIONAL CONSUMER LAW CENTER, UNFAIR AND DECEPTIVE
ACTSAND PRACTICES § 8.6.3 n.348 (3d ed. 1991) (citing cases from Minnesota and Louisiana).

7. 721 N.E.2d 365 (Ind. Ct. App. 1999).

8. See IND. CoDE § 24-5-0.5-5(a) (1998).

9. Seelehman, 721 N.E.2d at 366-609.

10. Seeid. at 368.

11. If the alleged statutory violation is an act done “as part of a scheme, artifice, or device
withintent to defraud or mislead,” then the consumer need not give advance notice before asserting
aviolation of the act. IND. CoDE 8§ 24-5-0.5-2(7) (1998).

12. Lehman, 721 N.E.2d at 369 (quoting McCormick Piano & Organ Co. v. Geiger, 412
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As with the Missi case, this holding applied the statute consistent with its
literal terms, but it illustrates another weakness in the law and a trap for the
unwary consumer (or hiscounsel). Inthisinstance, both partieswererepresented
by lawyers during the dispute. Ample opportunity existed for discussing the
particulars of the claims and settling the dispute prior to the lawsuit being filed.
Moreover, Lehman did not rush to initiate the legal action, but rather responded
to acollection action filed by his supplier. Interestingly, Shroyer’s counsel did
not even raise the notice issue in his answer to the deceptive act counterclaim.
Thus, it appears that neither lawyer was aware of the notice requirement
throughout the entire pre-lawsuit negotiating process as well as during the
litigation phase. Under these circumstances, if Lehman had given Shroyer the
reguired notice before making the counterclaim, it would have served no useful
purpose. Nevertheless, the court applied the notice provision strictly and denied
recovery.'®

These two examples of judicial formalism suggest that Indiana judges are
strict constructionists, inclined to side with their view of the “plain meaning” of
words when deciding cases. While this might be true as a general statement, it
is not aways the case. A consumer in Zawistoski v. Gene B. Glick Co.* lost a
breach of warranty claimin alandlord-tenant context, when aliteral application
of the lease might have supported her claim. The plaintiff, a sixty-two-year-old
resident in an apartment complex, tripped on a portion of raised sidewalk and
fractured her neck. She brought an action alleging negligence and breach of
contract/warranty against the landlord. The trial court dismissed the contract
claim on summary judgment, and she lost at trial on the negligence claim.™

On appeal of the contract claim dismissal, the plaintiff argued that the lease
had created a warranty or contractual obligation to keep the property in good,
safe condition. Specifically, the lease provided that “[t]he Landlord agreesto .
. . maintain the common areas and facilities in asafe condition.”*® In affirming
the dismissal of the contract claim, Judge Kirsch concluded that the lease did not
create a warranty of safe conditions in the common areas. He reasoned that,
when read in context, the contract provision did no morethan restate the common
law duty of the landlord to exercise reasonabl e care in maintai ning the common
areas in a reasonably fit condition. It did not warrant or guarantee that the
groundswould be safe. Inthe court’ sview, if the landlord exercised reasonable
care in maintaining the premises (as the jury so found on the negligence count),

N.E.2d 842, 849 (Ind. Ct. App. 1980)).

13. Seeid. Inan attempt to ameliorate the harshness of the decision, the court addressed the
merits of the Lehman’s claim under the deceptive sales act and concluded that it was likely to fail
inany event. Seeid. Of course, thetria court dismissed the claim without findings of fact, so the
appellate court’s conclusions are somewhat speculative and hardly a substitute for a complete
factual inquiry below.

14. 727 N.E.2d 790 (Ind. Ct. App. 2000).

15. Seeid. at 792.

16. Id. at 793.
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then no more would be required."”’

Whilethe decisionisdefensible, it could well have been decided otherwise.
Thelease, which was drafted by the lessor and therefore should be construed (if
ambiguous) against its interest,'® stated unequivocally that the landlord would
maintain common areas in a safe condition, not that it would make reasonable
efforts to maintain a reasonable degree of safety. Judge Kirsch construed the
lease favorably for the landlord, whereas other judges might not have been so
forgiving. Lawyers should use caution when stating the landlord’ s obligations
to ensure that the lease does no more than what is required by common law,
unless a higher duty isintended.

The consumer fared better in Mullisv. Brennan,™ which involved a dispute
between a home improvement contractor (Mullis) and homeowners (the
Brennans). Mullis entered into a contract to build a room addition for the
Brennans, but the Brennans soon complained about the quality of thework being
performed. When Mullisfailed to correct the problems, the Brennans withheld
partia payment. Mullis then walked off the job, filed a mechanics lien and
ultimately sued for hislost profits. The Brennans counterclaimed for their extra
costsin completing thejob with other contractors, damagesfor violating both the
Indiana Home Improvement Contracts Act®® and the Deceptive Sales Act,”* plus
attorney’ sfees. The Brennanswonon all countsat trial, and on appeal aswell.?
The opinion of Judge Ratliff on appeal offered someimportant lessons for both
consumers and home improvement contractors.

Mullis first contended that he should not be held personaly liable because
his business was incorporated. The court noted, however, that Mullis did not
signthecontract in his capacity asagent for the corporation, and therefore hewas
individually liable.”® The lesson here for small businessesisto be careful about
the manner in which contractsare signed. If corporate obligations are intended,
the agreement must be signed in the corporation’s name, or at least in a
representative capacity (e.g., John Doeg, as agent for XYZ Corp.).*

On a related issue, Mullis also contended that the trial court erred in
determining that the mechanic’'s lien filed by his corporation against the
Brennanswas invalid. Thetrial court concluded that the lien was void because
(2) the corporation did not provide any work and/or materialsfor the project, and
(2) Mullis, not the corporation, was the party to the contract from which the

17. Seeid. at 794.

18. See eg., Fresh Cut, Inc.v. Fazli, 650 N.E.2d 1126, 1132 (Ind. 1995); Lacy v. White, 288
N.E.2d 178, 183 (Ind. App. 1972).

19. 716 N.E.2d 58 (Ind. Ct. App. 1999).

20. IND. CoDE 88 24-5-11-1 to0 -14 (1998).

21. 1d. 88 24-5-0.5-1to -12.

22. SeeMullis, 716 N.E.2d at 62.

23. Seeid. at 63.

24, See Winkler v. V.G. Reed & Sons, Inc., 619 N.E.2d 597, 599 (Ind. Ct. App. 1993)
(stating corporate officer signing in representative capacity is generally not liable for contract
obligations incurred), aff' d, 638 N.E.2d 1228 (Ind. 1994).
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claim against the Brennans arose. The appellate court agreed.”® The only party
who was entitled to file the lien was the actual contracting party, Mullis, not his
corporation. Because the corporation filed the lien, the designation of thewrong
claimant rendered the lien invalid.

Mullisfurther contended that thetrial court erred in determining that he was
liable for damages for breach of contract, arguing that the Brennans breached
first by withhol ding payment. “Thetrial court found that the Brennans presented
‘overwhelming evidence' to show thatl[, at thetimethe Brennansrefused to pay,]
Mullis was not performing his contract in a workmanlike manner and that the
room addition was not structurally sound and free of substantial defects. . ..”?°
Additionally, the trial court found that the Brennans “continually and clearly
expressed their concernsabout problemswith thefoundation, theframe, theroof,
and the generally poor workmanship.”? On appeal, Judge Ratliff noted that
“[t]he law implies aduty in every contract for work or services that the work or
serviceswill be performed skillfully, carefully, diligently, and in aworkmanlike
manner,”*® and observed that the term “workmanlike manner” isaterm of artin
the building trade that means. “To do the work in the building of ahousein a
good workmanlike manner isto do the work asaskilled workmanwould doit.”#
Failure to perform in aworkmanlike manner is afactual inquiry, and the record
supported thetria court’s findings.

On the Brennans' claim under the Home Improvement Contracts Act, the
court sustained the trial court’s findings that Mullis violated the act in the
following ways:*

a. The Contract did not contain the address of the home improvement
supplier, Mullis, and did not contain each of the telephone numbers and
names of any agent to whom consumer problems and inquiries could be
directed.*

b. The Contract did not contain the date that the home improvement
contract was submitted to the Brennans and any time limitation on the
Brennans' acceptance of the Contract.*

¢. The Contract did not contain a reasonably detailed description of the
proposed home i mprovements.®

d. The Contract did not contain the approximate starting and completion

25. See Mullis, 716 N.E.2d at 63.

26. Id. at 64.

27. Id.

28. Id. (citing Data Processing Servs., Inc. v. L.H. Smith Qil Corp., 492 N.E.2d 314, 319
(Ind. Ct. App. 1986)).

29. 1d. (quoting Morrisv. Fox, 135 N.E. 663, 664 (Ind. App. 1922)).

30. Seeid. at 65.

31. Id. (citing IND. CoDE § 24-5-11-10(a)(2) (1998)).

32. Id. (citing IND. CoDE § 24-5-11-10(a)(3) (1998)).

33. Id. (citing IND. CoDE § 24-5-11-10(a)(4) (1998)).
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dates of the home improvements.®

e. The Contract did not contain a statement of any contingencies that
would materially change the approximate completion date of the
contract.*

The court further noted that under section 24-5-11-14 of the Indiana Code,
a home improvement supplier who violates the Act commits a deceptive act as
well, actionable under the Deceptive Sales Act, which givesriseto aclaim for
attorney’s fees** Moreover, the Indiana Supreme Court has recognized that a
“building contractor occupies aposition of trust with” thosewhom he entersinto
a home improvement contract.*” Because few consumers are knowledgeable
about the home improvement industry, “consumers [must] rely on the expertise
of the contractor.”*® Accordingly, courtsin Indianahold the contractor to astrict
standard.®** Inlight of these policies, and the combined acts of non-compliance
with Mullis' statutory and contractual duties, the court of appeals affirmed the
finding that Mullis committed a deceptive act, justifying an award of damages
and attorney’ s fees for both trial and appellate expenses.*

Another successful consumer action was A.J."s Automotive Sales, Inc. v.
Freet,* which involved afalsified representation of an automobile’s mileage at
the time of sale. The Freets brought suit against a used car dealer and a prior
owner of the vehicle, alleging violations of the federal Odometer Act*? and the
Indiana Deceptive Sales Act, after learning that the 1984 Suburban they
purchased actually had 180,788 miles on it when the odometer declaration said
80,788. The trial court issued an order rescinding the sales contract and
requiring the defendants to pay damages.® On appeal, Judge Friedlander’s
opinion affirmed most of thetrial court’s rulings* and made several holdings of
interest to consumers.

The court first held that the federal odometer statute applies not only to car
dealers, but also to an individual who sells or trades a car to a dealer,*® and that
the individual in this case could be held liable for falsifying the actual mileage

34. Id. (citing IND. CoDE § 24-5-11-10(a)(6) (1998)).

35. Id. (citing IND. CoDE § 24-5-11-10(a)(7) (1998)).

36. Seeid. at 65 (applying IND. CoDE § 24-5-0.5-4(a) (1998)).

37. F.D. Borkholder Co. v. Sandock, 413 N.E.2d 567, 571 (Ind. 1980).

38. Mullis, 716 N.E.2d at 65.

39. Seeid.

40. Seeid. at 66-67.

41. 725N.E.2d 955 (Ind. Ct. App. 2000), trans. denied, No. 71A03-9909-CV-343, 2000 Ind.
LEXIS 734, at *1 (Aug. 16, 2000).

42. Motor Vehicle Information & Cost Savings Act, 49 U.S.C. § 32701 (1997).

43. See AJ.sAuto. Sales, 725 N.E.2d at 959.

44. Seeid. at 959, 970.

45, Seeid. at 962-63 (citing Duval v. Midwest Auto City, Inc., 425 F. Supp. 1381, 1387 (D.
Neb. 1977), aff'd, 578 F.2d 721 (8th Cir. 1978)).
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in asuit brought by the subsequent purchasers of the vehicle.*® Therefore, the
trial court properly denied the previous owner’s motion for summary judgment
on the odometer claim. The court did conclude, however, that the previous
owner could not be held liable under the Indiana Deceptive SalesAct, which only
applies to “suppliers’ of goods and services.*” A “supplier” must “regularly
engage]] in or solicit[] consumer transactions,”*® and there was no evidence that
the previous owner had done so in this instance.** Applying the “clear and
unambiguous’ language of the statute, the court dismissed the deceptive act
claim.®

II. DEBT COLLECTION

The U.S. Court of Appeals for the Seventh Circuit decided several debt
collection cases over the past twelve months, clarifying some important issues
for both consumer debtors and persons who engagein debt collection activities.
The results for consumers were mixed.

InMiller v. McCalla,** anindividual took out amortgageto purchase ahouse
for personal use, but later converted the house to rental property. After the
individual defaulted on the mortgage, alaw firm representing the creditor sent
him dunning letters that allegedly violated the federal Fair Debt Collection
Practices Act®® by failing to state the amount of the debt. The district court
granted summary judgment for the law firm on the ground that the debt was no
longer a consumer debt and, therefore, the FDCPA did not apply.>®

The Seventh Circuit reversed. Judge Posner noted that there are no reported
decisions squarely deciding thisissue, but inlooking at the language and general
purposes of the statute, he concluded that the character of the loan at thetimeit
was created should govern whether the FDCPA applies® Resisting the
opportunity to decidethecasesolely onagrammatical construction of the statute,
Judge Posner abserved, in rhetoric that might have been directed to the stronger
textualists among his brethren, that “the purpose of statutory interpretation isto
make sense out of statutes not written by grammarians.”* The creditor is more
likely to know the character of theloan (commercial or personal) at the outset of
the transaction than at any subsequent time when the debtor may have changed
the use of the property, so this construction of the statute will promote certainty

46. Seeid.

47. 1d. at 964.

48. IND. CoDE § 24-5-0.5-2(a)(3) (1998).

49. See AJ.sAuto. Sales, 725 N.E.2d at 963-64.

50. Id. at 964 (citing Campbell v. State, 716 N.E.2d 577 (Ind. Ct. App. 1999)).

51. 214 F.3d 872 (7th Cir. 2000), reh’g denied, No. 98-C-5563, 2000 U.S. App. LEXIS
18232, at *1 (July 26, 2000) (en banc).

52. 15U.S.C. § 1692 (1998).

53. SeeMiller, 214 F.3d at 874.

54. Seeid. at 876.

55. Id. at 874-75 (looking at the definitions of “debt” and “consumer”).
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as creditors decide when to comply with its mandates. In this case, the loan was
a consumer transaction when it was made, and after its creation the debtor
converted the property to anincome-producing asset. The FDCPA therefore still
governed the collection efforts despite the change in use.*®

The Seventh Circuit also decided an interesting issue concerning the scope
of law firm liability under the FDCPA. The consumer had actually sued two law
firms—one (organized asalimited liability company) that actually attempted to
collect the debt by sending the dunning letters, and another firminwhich thefirst
LLC firm was a partner. Judge Posner observed that this was an unusual law
practice structure, but concluded that both firms could be held liable under the
statute, applying basic partnership law.” Unlike affiliated corporations,
partnerships do not enjoy limited liability. The liability of a partnership is
imputed to the partners, and so the consumer was entitled to sue the individual
partners as well as the partnership.*®

The Seventh Circuit in Pettit v. Retrieval Masters Creditors Bureau, Inc.,>
held that individual shareholders or officersof acorporate debt collector are not
liableunder the FDCPA regardl essof how much day-to-day control they exercise
over the operations of the company.®® Unlesstheindividual himself comeswithin
the definition of “debt collector” under the statute, he cannot be held liable. The
FDCPA appliesthe principle of vicarious liability, and the corporation isliable
for the acts of itsemployeeswho violate the act. The court went so far asto state
that “suits against the owners[or officers] of adebt collection company who are
not otherwise debt collectors are frivolous and might well warrant sanctions.”®*

An important part of the FDCPA isthe requirement that notices not confuse
debtors about certain rights they have under the law. The Seventh Circuit in
Walker v. National Recovery, Inc.? held that the question whether a notice is
confusing is a question of fact, which can be explored by testimony and other
evidence such as consumer surveys.®® The court therefore held that acomplaint
alleging that a particular notice confused recipients may not be dismissed under
Federal Rules of Civil Procedure 12(b)(6)—a complaint stating “‘this notice is
confusing’ states aclaim on which relief may be granted.”® The court reasoned
that “district judges are not good proxies for the ‘ unsophisticated consumers
whose interests the statute protects.”®® “Unsophisticated readers may require
more explanation than do federal judges; what seems pellucid to a judge, a

56. Seeid. at 875.

57. Seeid. at 876.

58. Seeid.

59. 211 F.3d 1057 (7th Cir. 2000), reh’g denied, No. 98-C-1154, 2000 U.S. App. LEXIS
12848, at *1 (June 7, 2000) (en banc).

60. Seeid. at 1059.

61. Id.; see also White v. Goodman, 200 F.3d 1016, 1019 (7th Cir. 2000).

62. 200 F.3d 500 (7th Cir. 1999).

63. Seeid. at 501.

64. 1d. (citing Johnson v. Revenue Mgmt. Corp., 169 F.3d 1057 (7th Cir. 1999)).

65. Id. (citing Johnson, 169 F.3d at 1057).
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legally sophisticated reader, may be opaque to someone whoseformal education
ended after sixth grade. Tolearn how an unsophisticated reader reactsto aletter,
the judge may need to receive evidence.”*

TheWalker caseisimportant to consumer lawyerswho draft FDCPA claims,
but it does not mean that every case aleging confusion in a dunning letter will
survive a motion to dismiss. The extent of protection afforded the
“unsophisticated” consumer in the Seventh Circuit is a subject of considerable
discussion. In Pettit, Judge Manion wrote that the plaintiff must submit some
credible evidence, other than speculating on how anaive debtor might interpret
the communication, to survive asummary judgment motion.®” In another recent
Seventh Circuit decision, Whitev. Goodman,® Judge Posner wrotethat whilethe
FDCPA protects the unsophisticated debtor, it does not protect “the irrational
one.”®® The Act is not violated by a dunning letter that is allegedly confusing
only when given “an ingenious misreading.” "°

While it may seem odd to ponder the difference between an
“unsophisticated” consumer and an “irrational” one, the Seventh Circuit is
attempting to send a message to the bar that FDCPA claims will be taken
seriously in the Circuit, and that plaintiff’'s lawyers will be given ample
opportunity to make a case that a dunning letter or other communication from a
debt collector is misleading. They cannot be lazy, however, and expect to get
past summary judgment merely by arguing that some hypothetical consumer
could possibly be misled by a creative, strained interpretation of the
communication. They will have to present credible evidence, in the form of
surveys, expert testimony or otherwise, to support their claim that an
unsophisticated consumer might be misled.

Finally, the Seventh Circuit had occasion to resolve a difference of opinion
among the district courts concerning the definition of “net worth” under the
FDCPA. Theact providesthat “in the case of aclass action, [thetotal recovery
shall not] exceed the lesser of $500,000 or 1 per centum of the net worth of the
debt collector.”™ The statute doesnot define“ net worth,” and one court defined
the term as the book value of the company, i.e., assetslisted on its bal ance sheet
minus liabilities, sometimes called the “balance sheet net worth.””> Another
district judgereached adifferent conclusion and used the fair market value of the
company, which would usually be higher because it would likely include the

66. Id. (quoting Johnson, 169 F.3d at 1060); see also Marshal-Mosby v. Corporate
Receivables, Inc., 205 F.3d 323, 326 (7th Cir. 2000) (reversing dismissal under FED. R. Civ. P.
12(b)(6)).-

67. See Pettit v. Retrieva Masters Creditors Bureau, Inc., 211 F.3d 1057, 1061 (7th Cir.
2000), reh’ g denied, No. 98-C-1154, 2000 U.S. App. LEX1S12848, at *1 (June 7, 2000) (en banc).

68. 200 F.3d 1016 (7th Cir. 2000).

69. Id. at 1020.

70. 1d.

71. 15U.S.C. § 1692k(a)(2)(B) (1998).

72. SeeSandersv. Jackson, 33 F. Supp. 2d 693, 696 (N.D. I11. 1998), aff' d, 209 F.3d 998 (7th
Cir. 2000).
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vaue of good will and other intangible assets.”® In Sanders v. Jackson,™ the
Seventh Circuit held that book value was the appropriate measure of net worth,
adecision that will reduce the limit for class action damages under the FDCPA
in most instances. In the case before the court, the apparent book value of the
defendant was only about $100,000, but its fair market value was alleged to be
$1.8 million.”

Asastudy of statutory interpretation, the Sandersopinionisinteresting. The
court began by inquiring about the “plain meaning” of the term, but concluded
that “net worth” has no obvious, singular meaning even with the assistance of
dictionary definitions.” It then considered how the term had been used in other
statutes enacted by Congress, and noted that Congress had not defined the term
in other statutes either.”” The court finally decided the issue by looking at how
other courts had defined “ net worth” when interpreting other federal actswhere
the term was used, and saw that the term has usually been construed in
accordancewith generally accepted accounting principles(GAAP).” Notingthat
those statutes served significantly different purposes than the FDCPA, but not
wanting to create a different definition of “net worth” just for debt collection
cases, the court decided to follow those other decisions. Since GAAP provides
that internally developed goodwill is not reported on a company’s financial
statements, “net worth” for purposes of the FDCPA islimited to the book value
of the company.™

Il. “PayDAY” LoANS

The Indiana Office of Attorney General issued an opinion in January 2000,
concludingthat “ payday” or “ deferred-deposit” lendersviolate Indianalaw when
they offer supervised loans with finance charges that exceed the annual
percentage rates (APRs) set out in Indiana’s consumer credit code.®® Finance
chargesthat exceed the statutory caps outlined in the code are subject to refund.
Moreover, atransaction isvoid and violates Indiana’ sloansharking statute if the
lender charges an interest rate greater than twice the rate authorized for finance
charges in the code. The opinion noted, however, that no controlling Indiana
authority exists on these issues, and that there is some “doubt” about how an
Indiana court might resolve them.®

Under a typical payday loan, a lender signs a contract with a borrower,
agreeing to takethe borrower’ s postdated check as collateral for acash advance.

73. See Scott v. Universal Fid. Corp., 42 F. Supp. 2d 837, 841 (N.D. 1ll. 1999).
74. 209 F.3d at 998.

75. Seeid. at 1000.

76. Seeid. (looking at definitionsin BLACK’S LAW DICTIONARY).

77. Seeid. at 1000-01.

78. Seeid. at 1001-02.

79. Seeid. at 1002.

80. Op. Ind. Att'y Gen. No. 2000-1, 2000 Ind. AG LEXIS 1, at *1 (Jan. 19, 2000).
81. Seeid.
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The lender agrees not to deposit the check for a specified period of time, and
pays cash immediately to the borrower. For example, to obtain a$100 loan, the
borrower might pay a thirty-three dollar finance charge and write a check for
$133 (or pay the thirty-three dollars in cash and write a check for $100). The
lender givesthe borrower cash and agrees not to deposit the borrower’ scheck for
two weeks.

If, after two weeks, the borrower lacks sufficient funds to cover the check,
she can “roll over” the loan by paying an additional “loan finance charge,”
thereby earning additional time to repay an even larger amount of money. In
littletime, this series of “charges’ can amount to hundreds or even thousands of
percentage points calculated on an annua basis. |If these costs are deemed
finance charges, they would ordinarily violate Indiana s loansharking statute.
Lenders claim they are not finance charges and are expressly authorized by
Indiana s consumer credit code.

An interpretive problem arises because Indiana’'s consumer credit code
authorizes|enders of certain consumer loansto assess “aminimum loan finance
charge of not more than thirty dollars.”® Separately, however, Indiana's
loansharking statute makesit acrimeto charge aninterest rate greater than twice
the rate authorized for finance charges in the consumer credit code.®® For most
payday loans, the loansharking statute would prohibit more than a seventy-two
percent APR.

The legal question addressed in the attorney general’s opinion is whether
these statutes conflict or whether they can bereconciled. Using atraditional tool
of statutory construction and attempting to give full effect to both statutes, the
opinion concluded “that Indiana s consumer credit and loansharking statutes are
not inconsistent and can be interpreted harmoniously.”®* Lenders may contract
for and receive one or more thirty-three dollar 1oan finance charges, but the
resulting APR cannot exceed the interest limit established in the loansharking
statute®® The opinion reasoned that “[t]he General Assembly [] elected to
exempt adiscrete set of business practitionersfrom the state’ sinterest and usury
laws’ (e.g., pawnbrokers), and payday lenders are not among the exempted
parties®® Absent a statutory provision that expressly exempts payday lenders,
their business practices are subject to Indiana sinterest and usury laws.

Soon, thisissue will be resolved in Indiana and in other states, possibly by
the courts,’” but more likely by the legislature.®® Payday loans have become

82. IND. CoDE § 24-4.5-3-508(7) (1998).

83. Seeid. § 35-45-7-2.

84. Op. Ind. Att'y Gen. No. 2000-1, 2000 Ind. AG LEXIS at *3.

85. SeelND. CoDE § 35-45-7-2 (1998).

86. Op. Ind. Att'y Gen. No. 2000-1, 2000 Ind. AG LEXISat *5. Seealso IND. CoDE 8§ 28-
7-5-28t0 -29 (1998).

87. The Seventh Circuit has been seeing so many payday lender cases, many of which allege
violations of the federal Truth in Lending Act, that it has designated a special panel to hear al
appeals. See Smith v. Check-N-Go of Ill., Inc., 200 F.3d 511, 516 (7th Cir. 1999) (circling due-
date information on Truth in Lending Act form is not violation of conspicuous disclosure
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immensely popular throughout the country, and may serve alegitimate purpose
in the consumer credit market. If Indiana’s usury limits apply to their “service
charges,” the industry might not be financially viable. The topic could warrant
separate legislation designed to regulate the specia characteristics of this type
of consumer transaction, as the legislature did with rent-to-own contracts and
other subject-specific laws.®

IV. TELECOMMUNICATIONS

In a class action on behalf of telephone customers in five states including
Indiana, consumers sued Ameritech Corporation alleging that the telephone
service provider improperly used its monopoly power to engagein exclusionary
practices that prevented competitors from entering the market, resulting in
excessive costs to rate payers, in violation of the Sherman Act® and the
Telecommunications Act of 1996." The plaintiffs were consumers of local
telephone services in Ameritech’s service area. When Congress enacted the
Telecommunications Act, the consumers looked forward to the same kind of
competition in the local services market that occurred several decadesearlier in
the telephone equipment and long distance markets. When this market
penetration did not occur asthe plaintiffs had hoped, they alleged that Ameritech
was at fault by not taking adequate steps to facilitate entry.

Under the Telecommunications Act, Ameritech has special responsibilities
asthelocal exchange carrier to cooperate with potential entrantswho would like
to break into the local services market. Believing that Ameritech was not
adequately pursuing its obligations under the Act and unlawfully monopolizing
under Section 2 of the Sherman Act, consumersfiled aclassaction suitin 1997.

The district court for the Northern District of Illinois dismissed the case on
the ground that the plaintiffs lacked standing under both laws. On appeal in
Goldwasser v. Ameritech Corp.,” the Seventh Circuit held that the plaintiffs did
have standing as consumersto assert the claims, but that they failed to allege any
wrongful conduct independent of Ameritech’s failure to comply with the

reguirements of the act). In November 2000, the Indiana Supreme Court accepted certification of
the question from three federal district courts that were considering the legality of payday loans.
Livingston v. Fast Cash USA, Inc., 737 N.E.2d 1155 (Ind. 2000). The decision had not yet been
rendered at presstime.

88. Arkansas recently passed such alaw. See Theo Francis, Cashing in on Cash Advances,
ARK. DEMOCRAT-GAZETTE, July 16, 2000, at G1. Cadliforniais considering hills as well. See
Miguel Bustillo, Lawmakers Push 2 Billsto Regulate “ Payday Loan” Industry, L.A. TIMES, May
17, 2000, at A24.

89. See, eg., IND. CoDE 88 24-5-0.5 to -18 (regulating more than one dozen specific types
of consumer transactions).

90. 15U.S.C. §81-3(1997).

91. Pub. L. No. 104-104, 110 Stat. 56 (codified in scattered sections of 47 U.S.C. (1995)).

92. 222 F.3d. 390 (7th Cir. 2000).
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requirementsof the TelecommunicationsAct.*® Moreover, sincetheir request for
damagesunder the Telecommunications A ct was essentially aclaimfor improper
overcharges(payinghigher ratesthan they otherwisewould have paid), the“filed
rate doctrine” barred the court from re-examining the reasonableness of
Ameritech’ sratesthat werefiled with and approved by the governing regulatory
agencies.® The result was that the dismissal was proper, and the class action
failed.

V. SECURED TRANSACTIONS: SOME NEw RULES FOR CONSUMER
DeBTorRs UNDER UCC ReVISED ARTICLE 9

Inthe Article9revisionto the UCC, adopted by the Indianalegidatureinthe
2000 legidlative session, some changes were made that affect consumer debtors,
although the changes were not asimportant asthey might have been.® Early in
the drafting process, the National Conference of Commissioners for Uniform
State Laws (NCCUSL) had considered adding two significant consumer
protection provisions. Onewould have entitled aprevailing consumer to recover
attorney’ s fees if the secured party had provided by contract for recovery of its
own attorney’s fees® (which is almost always the case in consumer credit
contracts).”” The proposal recognized that consumer credit contracts are
contracts of adhesion. Since consumers cannot effectively negotiate for their
own fee provisions, fairness demands that both parties (or neither party) should
get attorney’ sfeesupon prevailingin alawsuit. Consumer advocates contended
that it was manifestly unfair for only the prevailing creditor to claim fees.

Thesecond proposal would have provided aless onerous reinstatement right
in cases where a consumer had paid most of the debt prior to the default, but
could not tender the full amount (including accrued interest and the creditor’s
collection costs) in a single payment thereafter.”® Both of these proposed
changes, and several other pro-consumer proposals, were ultimately rejected in
the final NCCUSL draft.

One of the changes that made the final draft is a provision stating that a
security agreement describing collateral only by “Article 9 type” isinsufficient
in consumer transactions when the collateral is “consumer goods’ and certain
“consumer investments.”*® This means that the description of these types of

93. Seeid. at 398, 401.

94. 1d. at 402.

95. For an excellent discussion of the implications of Revised Article 9 for consumer
transactions, see Jean Braucher, Deadlock: Consumer Transactions Under Revised Article 9, 73
AM. BANKR. L.J. 83 (1999).

96. SeeRevised Article9, Council Daft No. 3, Nov. 20, 1997, § 9-628. See Braucher, supra
note 95, at 109.

97. See MICHAEL M. GREENFIELD, CONSUMER TRANSACTIONS 665 (3d ed. 1999).

98. SeeRevised Article 9, Council Draft No. 3, Nov. 20, 1997, § 9-622.

99. SeeU.C.C. Rev. § 9-108(e)(2) (2000). The consumer investments listed are securities
entitlements, securities accounts or commodity accounts, and these terms are all defined. Seeid.
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collateral must be more specific than “al of the debtor’s consumer goods and
investments.” The consumer goods part of thisrule doesnot add much to the law
because the Federal Trade Commission’s Credit Practices Rule already makes
taking nonpossessory, non-purchase security interests in many consumer goods
an unfair trade practice, (with some types of consumer goods exempted).'®
Thus, any creditor taking a non-purchase money security interest in consumer
goods must describe those goods specifically (e.g., the consumer’ stelevision) to
comply withtherule. Inaddition, Revised Article 9 providesthat after-acquired
property clauses referring to consumer goods are ineffective unless the debtor
acquiresrightsinthe goodswithin ten daysafter the secured party givesvalue.*
As aresult of both of these laws, most security interests in consumer goods are
purchase money security intereststhat secure only the item being purchased, and
they will usually describe that particular item in the security agreement.

The new prohibition on collateral descriptions is more significant for
consumer investments. Without it, creditors might takeblanket security interests
inaconsumer’ sinvestment property with such general languageas*all securities
entitlements, securities accounts and commodities accounts, now owned or
hereafter acquired.” For consumer investments, Revised Article 9 now requires
specific descriptions of the particular investment serving as the collateral.

Revised Article 9 also addresses an unanswered question under the Federal
Trade Commission’s Holder in Due Course Rule® The rule is silent on the
legal effect of a consumer credit contract that is required to contain the FTC
notice (that any holder is subject to claims and defenses against the seller of
goods or services), but does not. Under Revised Article 9, an assignee of such
acontract will be subject to a consumer debtor’ s claims and defenses, just as if
the notice had been included.

Other provisions make worthwhile changes in notices that creditors are
required to give consumer debtors. Revised Article 9 lists certain required
information that must be included in the notice before collateral in aconsumer-
goods transaction can be sold.'® Current Article 9 states that only “reasonable
notification” must be sent “of the time and place of any public sale” or “of the
time after which any private sale or other intended disposition isto be made.” ***
Revised Article 9 requires that the secured party also state that the consumer
could beliable for adeficiency after the sale, and give atel ephone number that
the consumer can call to find out the amount that she must pay to redeem the
collateral.*® It also creates a*“safe harbor” notice form that the creditor can use
prior to a public sale, informing the consumer that she may attend the sale and
bring bidders. The safe harbor form also explains that the consumer can get the

88 9-102(a)(15), 9-108(b), referring to current 88 8-501, 8-102 (1995).
100. See 16 C.F.R. § 444.2(a)(4) (2000).
101. SeeU.C.C. Rev. § 9-204(b) (2000) (replacing U.C.C. § 9-204(2) (1995)).
102. See 16 C.F.R. §§ 433.2(a)-(b) (2000).
103. SeeU.C.C. Rev. § 9-614 (2000).
104. U.C.C. § 9-504(3) (1995).
105. See U.C.C. Rev. § 9-614(1) (2000).
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property back by paying the full obligation before the secured party sdllsit (the
redemption right).'®® These new requirements should provide the consumer
debtor with more information about the significance of a disposition of
collateral—that the disposition may not satisfy the debt in full and that
afterwards, it will be too late to get the property back.

Revised Article 9 also requires an “explanation of cal culation of surplus or
deficiency,”* a new type of post-disposition notice in consumer-goods
transactions. If the disposition of the collateral resulted in asurplus, the creditor
must give notice of the calculation of the surplus before or when the creditor
accounts to the debtor. If the disposition resulted in a deficiency, the creditor
must give the notice when it first makes written demand for the deficiency after
the dispaosition. A creditor who decides not to collect a deficiency would not
have to send this notice. Thiswill create arecord showing whether the creditor
has given the consumer any credits (e.g., for payments or credit for unused
warranty time). In addition, the notice may provide an incentive for creditorsto
credit debtors a higher amount to avoid dealing with protests by debtors who
otherwise might be surprised to see that their goods realized alow price at the
repossession sale, and that the potential deficiency islarge.’®

In addition to these changes applicable only to consumer debtors, two new
rulesin Revised Article 9 apply to all debtors but are particularly important for
consumers. Revised Article 9 adopts a definition of “good faith” that includes
not only “honesty in fact,” but also “the observance of reasonable commercial
standards of fair dealing.”*® This definition could lend some support to lender
liability precedent that requires asecured party to act reasonably when declaring
adefault and accel erating a debt, though theimpact in Indianaisless certain.'*°
The new statute also adds a provision dealing with a common problem:
unreasonably low prices in dispositions of collateral to the creditor itself, a
person related to the creditor, or a secondary obligor (e.g., a guarantor). If the
sale price “is significantly below the range of proceeds’ in a hypothetical
disposition to abuyer unrel ated to the creditor, then the surplusor deficiency will
be calculated on the basis of a disposition to that hypothetical buyer.**!

106. Seeid. § 9-614(3).

107. Seeid. § 9-616.

108. The remedy for noncompliance with the new requirement of notice of calculation of
surplus or deficiency does not include statutory damages, however. In fact, a secured party isnot
liableat all for failing to send these noticesunlessthefailureis"part of apattern, or consistent with
apractice, of noncompliance," in which case thereis liability for $500. Id. § 9-625(e)(5).

109. Id. § 9-102(43) & cmt. 19.

110. See, e.g., Duffield v. First Interstate Bank of Denver, 13 F.3d 1403 (10th Cir. 1993);
K.M.C. Co.v.Irving Trust Co., 757 F.2d 752 (6th Cir. 1985); Alaska Statebank v. Fairco, 674 P.2d
288 (Alaska 1983) (recognizing good faith requirement for lenders).

111. U.C.C. Rev. 8 9-615(f)(2) (2000).
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CONCLUSION

Although the Indiana courts and legidature were relatively quiet in
addressing consumer issues in the year 2000, there are some important matters
lurking on the horizon. The payday loan controversy will continue, with the
legidaturelikely to facetheissuein the next session. Revised Article 9will also
raise some questions as it takes effect and generates litigation over its meaning
and function. Article 2, dealing with the sale of goods, isal so under revision and
will createitsowninterpretive problemsfor consumersand other buyerswho are
subject to its provisions. Thus, there is much to anticipate in the yearsto come.



