JUDICIAL RETENTION ELECTIONS AFTER 2010

MELISSA S. MAY”®

In November 2010, three justices of the lowa Supreme Court, Chief Justice
Marsha K. Ternus, Justice Michael J. Streit, and Justice David L. Baker, lost their
seats after receiving less than 50% of the vote in their retention elections.' Their
removal from the bench, which was based on a single decision by their court in
2009, sent shock waves through state court systems all over our country. As part
of our attempt to make sense of this historical anomaly, this Article will address
the following topics: first, judicial retention elections prior to 2010; second,
retention challenges in the 2010 election cycle; and third, actions that have been
taken by judges, bar associations, and ordinary citizens in response to these
challenges, which are likely to continue to occur.

1. HISTORY OF JUDICIAL RETENTION ELECTIONS

The dramatic removal of Chief Justice Ternus and Justices Streit and Baker
made headlines all over the nation,” but it was not the first time voters ousted an
appointed judicial officer as a result of negative campaigning based on an isolated
issue.

In 1986, Californians voted out of office three state supreme court justices,
most notably Chief Justice Rose Bird.” Her defeat seemed to be based on the fact
that she had never, in the sixty-one capital cases that had appeared before her,
“voted to uphold a death sentence.” This loss in a retention election represented
the first time an electorate voted any justice of a state’s high court out of office.’
Her opposition was funded primarily by big business,’ and the morning after the
election, the Los Angeles Times reported, “After nine years in the job, Bird fell
victim to a multimillion-dollar campaign . . ..”” Television advertising played a
crucial role in her defeat. For example, Chief Justice Bird’s campaign “did not
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raise half the amount of money collected by her opponents,”® and “her low-key

commercials, stressing the need for a judiciary that can make unpopular decisions
in the face of intense political pressure . . . was no match for the emotional
appeals of her opponents.”’

Ten years later, Justice Penny White lost her retention election in
Tennessee.'” Unlike the three California justices, whose opposition had been
vocal early in the campaign,'' the opposition against Justice White was described
as “a wildfire campaign that used a handful of her rulings to cast her as an enemy
of the death penalty and a coddler of criminals.”'® That campaign strategy was
illustrated in a letter from John Davies, who was the president of the Tennessee
Conservative Union, which stated: “‘Now Justice White is asking for your vote
. ... She wants you to vote ‘Yes’ for her in August. ‘Yes’ so she can free more
and more criminals and laugh at their victims!’”"> Justice White responded to
these attacks, but her response was unsuccessful. She pointed out to the media
that her record included ““127-year sentences affirmed and double-life sentences
affirmed.””"* She was defeated in the election by a 55%-45% margin on a yes/no
vote."

Thus, prior to 2010, it seems only four justices had ever been removed from
the bench as a result of a retention election, and only on a few other occasions
had there been any serious attempt to oust a sitting judge.'® Additionally,
research suggests special interest group attacks on appointed judicial officers
were extremely rare until recently.

II. THE DRAMA OF 2010

To get a brief idea of the drama that unfolded in 2010, one can examine the
costs associated with judicial retention elections. “From 2000-2009 . . . barely
one percent of campaign spending” went toward retention elections of state high
courts.”” However, in 2010, “high-court retention elections in Illinois, Iowa,
Colorado and Alaska resulted in about $4.6 million in total costs—more than
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twice the $2.2 million raised for all retention elections nationally in 2000-2009.”"*
On October 29, 2010, Justice at Stake and the Brennan Center for Justice
announced that advertising concerning state supreme courts had exploded
nationally—$3.3 million was spent in the week between October 21 and October
27,2010."” A review of some political and legislative developments in states in
which there were retention election contests in 2010 help to provide a better
understanding of the reason behind the recent explosion in judicial retention
election expenditures.

A. ITowa

In 1998, Iowa legislators passed an act commonly referred to as the Defense
of Marriage Act,”® which prohibited gay and lesbian couples from lawfully
entering into a civil marriage.”' In 2005, a lawsuit was filed in Polk County, Towa
on behalf of six couples that were denied marriage licenses.”> Polk County
District Judge Robert Hanson ruled in favor of the couples in 2007, and state
officials immediately appealed.”® The issue presented to the lowa Supreme Court
was whether “[lowa’s] state statute limiting civil marriage to a union between a
man and a woman violates the Iowa Constitution.”** On April 3, 2009, the lowa
Supreme Court handed down a unanimous decision:

In the final analysis, we give respect to the views of all lTowans on the
issue of same-sex marriage—religious or otherwise—by giving respect
to our constitutional principles. These principles require that the state
recognize both opposite-sex and same-sex civil marriage. Religious
doctrine and views contrary to this principle of law are unaffected, and
people can continue to associate with the religion that best reflects their
views. A religious denomination can still define marriage as a union
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between a man and a woman, and a marriage ceremony performed by a
minister, priest, rabbi, or other person ordained or designated as a leader
of the person’s religious faith does not lose its meaning as a sacrament
or other religious institution. The sanctity of all religious marriages
celebrated in the future will have the same meaning as those celebrated
in the past. The only difference is civil marriage will now take on a new
meaning that reflects a more complete understanding of equal protection
of the law. This result is what our constitution requires.

... We are firmly convinced the exclusion of gay and lesbian people
from the institution of civil marriage does not substantially further any
important governmental objective. The legislature has excluded a
historically disfavored class of persons from a supremely important civil
institution without a constitutionally sufficient justification. There is no
material fact, genuinely in dispute, that can affect this determination.

We have a constitutional duty to ensure equal protection of the law.
Faithfulness to that duty requires us to hold lowa’s marriage statute, [owa
Code section 595.2, violates the lowa Constitution. To decide otherwise
would be an abdication of our constitutional duty. If gay and lesbian
people must submit to different treatment without an exceedingly
persuasive justification, they are deprived of the benefits of the principle
of equal protection upon which the rule of law is founded. ITowa Code
section 595.2 denies gay and lesbian people the equal protection of the
law promised by the Towa Constitution.>

Immediately, there was backlash. U.S. Representative Steve King, who
helped write the 1998 Defense of Marriage Act when he was a member of the
lIowa Legislature, stated, “Our worst fears have been realized . . . . It turns
immediately lowa into the Mecca for same-sex marriages—a destination state .
... There will be weekend packages that are being planned right now. It will be
the Las Vegas of same-sex marriage for America if the Legislature doesn’t act
now.”?¢

Bob Vander Plaats, who lost his 2010 Republican primary bid for governor,
became a leader in the attack on the justices.”” He formed “an anti-retention
effort called Towa for Freedom,” which “was heavily financed by the Tupelo,
Miss[issippi]-based American Family Association and other interest groups.”*®
Drawing on his existing political support, he consistently told voters to “vote
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‘No.””” Vander Plaats had been clear that he supported traditional marriage and
saw the three justices as part of the problem in Towa.’® He stated, “This election,
in my opinion, to remove these judges is one of, if not the most[,] important
election[s] in our country.”' Vander Plaats conceded that the federal court ruling
in California, which struck down Proposition 8,32 encouraged “him to move
against the justices in Towa.”’ According to Vander-Plaats, “If the judges can do
this to marriage, every one of your freedoms is up for grabs.”* He also
questioned “whether the decision by the [lowa] Supreme Court . . . was not a
conspiracy in order to ‘protect their seats on the court.””*’

The Citizens United Political Action Committee focused its crusade toward
“250,000 potential lowa voters through robo-calls,” urging them to vote against
retention.”® The Committee utilized Fox News host and former Arkansas
Governor Mike Huckabee to make these robo-calls. Citizens United teamed with
other conservative organizations, such as “the American Family Association, the
National Organization for Marriage, the Family Research Council, and Concerned
Women of America,” which by October 31,2010, had already spent in excess of
$711,000 in their campaign against retention of the justices.’” Between the day
Varnum was handed down and election day, special interest campaigns poured
almost one million dollars into Towa to unseat the three justices up for retention.*®

In contrast, the justices declined to campaign®® and chose not to engage in
fundraising because they did “not want to contribute to the politicization of the
judiciary.”* Chief Justice Marsha Ternus, in public comments at Towa State
University just three weeks before the election, stated that
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[tlhe American Family Association wants our judges to be servants of
this group’s ideology, rather than servants of the law . . . . These critics
are blinded by their own ideology. They simply refuse to accept that an
impartial, legally sound and fair reading of the law can lead to an
unpopular decision.*

Iowa voters disagreed with Chief Justice Ternus. Turnout was unusually high
for the November 2010 election,** with 52.98% of Towan voters casting a ballot;*
of those voters, 88% participated in the retention election.** Chief Justice Ternus
and Justices Baker and Streit each received only 46% of votes supporting their
retention,” which was five percentage points short of the number necessary to be
retained.*

Interestingly, all of the other judges running for retention in the same Iowa
election were retained.”” Judge Robert Hanson, a district judge in Polk County,
received 66% of the vote in support of his retention, despite the fact that he had
made the initial ruling to permit same-sex marriage.*® In addition, five of the
judges on the Towa Court of Appeals were retained with more than 60% support.*’

B. Other States in 2010

There were “other hotly contested judicial retention votes in Alaska,
Colorado, Florida, Illinois, [Kansas,] and Michigan” where more money was
raised than in Towa.”” Nevertheless, in each of those states the sitting supreme
court justices campaigned and won retention.”'

1. Alaska.—Prior to the election, the Alaska Judicial Council unanimously
recommended that Justice Dana Fabe be retained, citing an overall attorney-rated
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performance of a 4.3 out of 5 and a court employee overall performance rating
of 4.6 out of 5.°> Alaska’s ethical rules prohibit judges from campaigning for
retention absent “active opposition,”® and the opposition to Justice Fabe’s
retention began very late in the campaign season.”* Her opposition included
CitizenLink, headed by Tom Minnery, the public policy arm of the national
Christian group Focus on the Family.” As leader of a conservative group known
as Alaska Family Action, Jim Minnery, Tom Minnery’s cousin, opposed Justice
Fabe’s retention.’® Another group, Alaskans for Judicial Reform, targeted Justice
Fabe by airing a television ad depicting “a black-robed figure feeding papers,
including an apparent ballot, into a paper shredder.”’ At the center of the debate
was the Alaska Supreme Court’s 2007 rejection of a state law that required girls
seeking an abortion to get a parent’s consent.”® Alaska Family Action stated that
Justice Fabe “Torpedoed Parental Rights.”” In addition, Justice Fabe’s
opposition stated she was generally too liberal and was an “activist judge,” as
reflected by her “rulings on abortion, gay marriage, benefits for same-sex partners
of state workers, and prisoner rights.”®

Justice Fabe was unable to form a campaign committee, so she spent her own
money on advertisements.®’ A group of her supporters, mostly friends and former
law clerks, formed Alaskans for Justice Dana Fabe® and created a website
containing endorsements from prominent organizations and people including,
among others, former Governor Bill Sheffield, U.S. Senator Mark Begich, and the
Alaska Federation of Natives.”> She was retained with 53.33% of the vote.**

2. Colorado.—In 2010, three Colorado Supreme Court justices were up for
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retention: Justices Michael Bender, Alex Martinez, and Nancy Rice. The
Colorado Office of Judicial Performance Evaluation recommended that all three
justices be retained.”® However, they faced stiff opposition from Clear the Bench,
a “grassroots” movement.”® Matt Arnold, executive director of Clear the Bench,
stated, “They have been serial violators of the Colorado Constitution and violated
the rights of citizens and refused to follow the law and put their personal and
political views above what the constitution says.”®’ The Clear the Bench
organization made the following claims:

The current majority [Justices Bender, Martinez and Rice] were guilty of
Aiding and Abetting:

¢ Unconstitutional Property Tax Increases (Mill Levy Tax Freeze)

*  Unconstitutional elimination of Tax Credits & Exemptions (tobacco
tax, “Dirty Dozen” taxes)

*  Unconstitutionally re-defining Taxes as Fees (Colorado Car Tax,
Ritter Gun Tax)

*  Unconstitutional expansion of eminent domain property seizures
(Telluride Land Grab)

*  Unconstitutional usurpation of legislative power (judicial
redistricting, school funding).*®

Clear the Bench also provides “Evaluations of Judicial Performance” to
summarize the decisions made by the justices.®”

Clear the Bench raised only about $45,000, which helped fund the website,
buttons, yard signs, and bumper stickers.”” Even with such limited funding, the
three justices’ margins of victory were smaller than usual. Approximately 59.3%
of voters approved the retention of Justice Martinez; 60.2% of voters supported
Justice Bender; and 61.7% voted for the retention of Justice Rice.”' In the prior
election, the two justices running for retention received 72.4% and 74.6% of the
vote to support their retention.”

Although it does not appear the justices actively campaigned, several groups
sponsored a public education campaign. These groups—including the Institute
for the Advancement of the American Legal System, the League of Women
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Voters of Colorado, the Colorado Judicial Institute, and the Colorado Bar
Association—launched the website ‘KnowY ourJudge.com.””” This website was
designed “to provide voters with impartial, nonpartisan information about the
judges appearing on Colorado’s ballot.””* Those organizations also produced
television and radio public service announcements in order to provide voters with
the resources to research their judges.”

3. Florida.—Opposition to two Florida Supreme Court Justices arose after
the court removed three proposed constitutional amendments from the November
2010 ballot.”® In response to that decision, a Tea Party-affiliated group began a
campaign to oust two justices from the bench:

Citizen2Citizen, partnering with the Central Florida Tea Party Council,
is launching the “Restore Justice” campaign, advocating for a vote not to
retain Florida Supreme Court Justices Jorge Labarga and James Perry
this November, after placing politics above the law to deny Floridians of
their constitutional right [to] vote on Health Care Freedom (Amendment
9). Labarga and Perry upheld a circuit court ruling by Judge James
Shelfer to remove Amendment 9 from the November ballot. As such,
these justices sided with the liberal political agenda of four Florida
citizens having close ties to the Obama administration who filed suit in
late June, alleging that three statements (comprising a mere twenty
words) in the ballot summary were misleading, to thereby disenfranchise
millions of Floridians desiring to exercise their constitutional right to
vote on the legislature’s proposed amendment.”’

Citizen2Citizen was founded by Jesse Phillips, who stated the following:

Such partisan politics . . . is unbecoming of any judge especially on the
Supreme Court. Their role is to interpret the law and uphold our
constitutional right to vote on legislatively proposed amendments, not to
defend Obama’s healthcare plan under the guise of “protecting” the
voters. The fact of the matter is that this amendment was voted on by a
supermajority of our elected representatives to constitutionally be placed
on the ballot. And yet the court arbitrarily decided to ignore the
constitution and intent of the legislature, by listening to only four of our

73. Buying Time—2010: Colorado, BRENNAN CTR. FOR JusT. (Sept. 19, 2010),
http://www.brennancenter.org/content/resource/buying_time -- 2010_colorado [hereinafter Buying
Time—2010].
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neighbors, deciding for and silencing millions of voters who suddenly
can’t weigh in.”®

Jason Hoyt, the founding member of the Central Florida Tea Party Council, did
weigh in, stating, “This is a tremendous injustice and power grab by the Court,
which we have the opportunity to restore this November.””’

Justices Labarga and Perry were retained by votes of 58.9% and 61.7%,
respectively.”” The two justices who ruled in favor of keeping Amendment 9 on
the ballot were retained by votes of 67% and 66%, respectively.”’ Tom Tillison,
an activist for the tea party from Orlando, said:

This campaign was totally a grass-roots effort that was completely
unfunded, yet it created an 8-10 point swing in the polls. In an election
in which nearly 4.5 million people voted, that’s fairly substantial . . . .
The real success of this campaign is that it began just six weeks prior to
the elections. Had we gotten an earlier start and had acquired any source
of funding, I believe both judges would have failed to achieve retention.
I think we’ve got their attention, regardless.*

4. Kansas.—Although four Kansas justices were up for retention in 2010,
there was not as much furor there as in the previously mentioned judicial
retention elections. Four justices were up for retention: Chief Justice Lawton
Nuss and Justices Carol Beier, Dan Biles, and Marla Luckert.*®

Kansans for Life (“KFL”) targeted Justice Beier because she wrote opinions
in 2006 and 2008, which heavily criticized the state’s former attorney general,
Phill Kline, for actions regarding the investigations of abortion clinics.* In a
2008 ruling, Justice Beier wrote that Kline “‘exhibits little, if any, respect’ for the
court or the rule of law.”® 1In her dissent, “[t]hen-Chief Justice Kay McFarland
wrote that the comments [by Justice Beier] were designed to threaten and ‘heap
scorn’ upon Kline and were inappropriate.”*

On January 26,2010, KFL issued a press release entitled “KFL’s ‘Fire Beier’

78. Jesse Phillips, Restore Justice’ Campaign Seeks Removal of Supreme Court Justices
Labarga and Perry for Health Care Vote, FLA. POL. PRESS (Sep. 21, 2010), www.florida
fpoliticalpress.com/2010/09/2 1/restore-justice-campaign-seeks-removal-of-supreme-court-justices-
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SUNSHINE STATE NEWS (Nov. 9, 2010, 4:05 AM), http://www.sunshinestatenews.com/story/how-
justices-jorge-labarga-james-perry-survived-retention-fight.
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Campaign Bolstered by Monday Revelation.”” KFL’s Director, Mary Kay Culp,
stated:

The “Fire Beier” initiative will reveal Kansas Supreme Court Justice

Carol Beier’s participation in a dishonorable disinformation campaign to

obstruct justice, more reminiscent of an aggressive abortion industry

defense attorney, than impartial judge. Her actions and interference have
resulted in abortion prosecutions being unjustly stalled and compromised
by a state Supreme Court that continues to:

* [Kleep a judge gagged after he began testifying about Planned
Parenthood document falsifications;

* [D]elay a ruling that would release abortion forms from KDHE that
at no time ever contained patient names;

*  [A]ctively inflame the public against abortion prosecutors, charging
they violated ethical standards, while concealing that those charges
are contradicted repeatedly by judges and the Supreme Court
disciplinary administrator’s own investigations.®

By October 18, 2010, however, KFL had done little to create opposition to
Justice Beier’s retention. Culp refused to discuss her group’s plan, instead stating
she wished to “[k]eep ‘em guessing.”® Culp did say the group would maintain
its customary practice of “mailing postcards to voters with a sample ballot . . .
indicating Kansans for Life’s endorsements,” including the judges up for
retention.”

The Kansas Commission on Judicial Performance conducted a survey, in
which all four justices scored well regarding performance of their judicial
duties.”’ Justice “Beier received an overall average score of 3.55 on a scale of 4.0
from attorneys, and a 3.58” out of 4.0 from other judges.”” Justice “Luckert
received a 3.56 from attorneys and a 3.68 from judges.”” Justice “Biles got a
3.46 from attorneys and a 3.61 from judges.”* Justice “Nuss was given a 3.34
overall average by attorneys and a 3.52 by judges.””

Although the four justices were retained, ten out of 105 Kansas counties
voted against the retention of at least one of the justices.” Five of those counties

87. Press Release, Kansans for Life, KFL’s “Fire Beier” Campaign Bolstered by Monday
Revelation: KFL Campaign to Expose Lies & Vendetta Against Abortion Prosecutors (Jan. 26,
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“voted ‘no’ to all four judges.””’

5. Illinois.—The prime target in Illinois was Chief Justice Thomas Kilbride.
The Illinois Civil Justice League, operating as JUST PAC (a political action
committee), was the main group opposing Chief Justice Kilbride’s retention.’
Ed Murmane, the leader of JUST PAC, made a speech in which he stated that
Chief Justice “Kilbride not only had the worst record on civil issues, he also had
a terrible record on criminal issues . . . .” The Illinois Civil Justice League
presented itself as a pro-business group and depicted Chief Justice Kilbride as
unfriendly to business, especially after LeBron v. Gottlieb Memorial Hospital."™
In LeBron, the Illinois Supreme Court overturned a medical malpractice law,
which limited damages to $500,000 for pain and suffering and other non-
economic damages in cases against doctors and $1 million for claims against
hospitals.'"!

Groups opposed to Chief Justice Kilbride’s retention raised over $688,000.'%
Other groups, including unions, trial lawyers and the Illinois Democratic Party,
raised $2.8 million dollars to defend the Chief Justice.'” In addition, Justice
Kilbride openly campaigned with his own advertising and speeches.'™ The full
price tag for this retention election was “$3.5 million, the most ever in a retention
race in Illinois,”'” and “the second most expensive judicial retention race in the
country.”'%

Some of his opponents’ ads were focused not on Justice Kilbride’s perceived
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anti-business stance, but rather on the belief he was weak on criminals.'” In

television ads, actors portrayed violent felons, “describ[ing] their atrocious crimes
in detail,” and stated that Chief Justice Kilbride sided with criminals over law
enforcement or victims.'” One ad stated, “Thomas Kilbride chose criminals’
rights over and over again. Way more than any other justice.”'”

Chief Justice Kilbride fought back with his own ads, defending his record.'"’
He was disgruntled, however, with “being forced to turn into a . . . politician,
something he consider[ed] inappropriate for a judge.”'"" He stated, “If we are
going to allow the courts to be politicized to this degree, where there’s more and
more big-time money coming in, it’s going to ruin the court system . . . . We
might as well shut down the third branch.”'"

In Illinois, unlike most other retention election states, a justice needs to earn
60% of the vote in order to remain on the bench.'” Chief Justice Kilbride
received 65% of the vote after an aggressive campaign.'"*

III. REPERCUSSIONS OF 2010 RETENTION ELECTIONS

Will this trend continue? The answer is yes, for several reasons. First, judges
and justices take an oath to uphold the U.S. Constitution, as well as their state
constitutions, and to abide by that oath, they must remain true to the rule of
law.'"” As a result, some of their opinions will not be popular with everyone.
Second, judges and justices, primarily justices, have to rely on precedent and rule
on difficult and controversial issues. These issues are the ones that anger the
“losing” side the most. Third, as was quite evident in Towa in 2010,''® there are
hot-button issues that interest many people. For Chief Justice Bird and Justice
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Penny White, it was crime, death penalty sentences and a perception they were
soft on crime.'"” In Iowa, it was gay marriage.''® In Illinois, the “problem” was
being soft on crime and anti-business.'"” In Alaska and Kansas, it was abortion.'*’
All of these issues are controversial and likely to raise the blood pressure of
people in groups most interested in those issues.

I find it merely coincidental that these high-profile, big-money races occurred
in the first judicial election cycle following the United States Supreme Court’s
decision in Citizens United v. Federal Election Commission."”' That decision was
not directed to state judicial elections; rather, it overturned limits on corporate
and union general treasury funds aimed at influencing only federal elections.'*
Nevertheless, some commentators expected Citizens United to have an impact on
judicial retention elections.'”” One such commentator is Jeffrey Toobin, a staff
writer at the New Yorker and senior legal analyst for CNN, who stated,

I think judicial elections are really the untold story of [Citizens United],
the untold implication. Because when the decision happened, a lot of
people said, “Okay. This means that Exxon will spend millions of
dollars to defeat Barack Obama when he runs for re[-]election.” I don’t
think there’s any chance of that at all. That’s too high profile. There’s
too much money available from other sources in a presidential race. But
judicial elections are really a national scandal that few people really
know about. Because corporations in particular, and labor unions to a
lesser extent, have such tremendous interest in who’s on state supreme
courts and even lower state courts that that’s where they’re going to put
their money and their energy because they’ll get better bang for their
buck there.'**

I believe, given what occurred in the states discussed above, Mr. Toobin was
correct.
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A. Challenges Continue in 2012

1. Florida.— Although the two Florida justices up for retention in 2010 won
their elections,'” the three justices up for retention in 2012 are now targets.'*
Jesse Phillips, the president of a non-profit group designed “to educate voters
about the retention election,” known as Restore Justice 2012,'” stated, “We
believe that judicial activism is a serious problem in Florida. Judges play politics
and cater to special interests in ways that disrespect the Constitution and threaten
our protection under the law . . .. Fortunately, our state provides a way to remove
judges when necessary through the merit retention vote.”'*

Restore Justice 2012, a website Phillips created'” to target Justices Fred
Lewis, Barbara Pariente, and Peggy Quince, along with other members of the
judiciary, is up and running.”’® Restore Justice released a voter guide to help its
readers find information about each justice’s record.””’ On October 1, 2012,
Restore Justice 2012 announced it was releasing a new web advertisement against
Justices Pariente, Quince and Lewis."”> It highlights a 2003 murder case where
Justices Quince and Pariente voted to order a new trial for Joe Elton Nixon, who
had been sentenced to death for a 1984 murder because of unfair legal
representation.”” Nixon had been convicted of tying his victim to a tree with
jumper cables and setting her on fire. He argued he did not have a fair trial
because he never gave his attorney the authority to admit his guilt to the jury.'**
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2010, 10:58 PM), http://jacksonville.com/news/florida/2010-11-02/story/supreme-court-justices-all-
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The Florida Supreme Court agreed with him. But in 2004 the United States
Supreme Court voted unanimously to overturn that decision, noting Nixon had
several opportunities to object to his lawyer’s strategy, but never did."*’

The Republican Party of Florida released a statement that its executive board
voted unanimously to oppose the three justices in their retention election:'*

While the collective evidence of judicial activism amassed by these three
individuals is extensive, there is one egregious example that all Florida
voters should bear in mind when they go to the polls on election day.
These three justices voted to set aside the death penalty for a man
convicted of tying a woman to a tree with jumper cables and setting her
on fire. The fact that the United States Supreme Court voted,
unanimously, to throw out their legal opinion, raises serious questions as
to their competence to understand the law and serve on the bench, and
demonstrates that all three justices are too extreme not just for Florida,
but for America, too."’

This move by the Republican Party of Florida did not go unanswered. Dick
Batchelor, a former Democratic lawmaker now working with Defend Justice from
Politics, an advocacy group, stated,

The Republican Party has demonstrated with this decision that there are
special interests in this state that not only want to control all three
branches of government, they want to own all three branches of
government. . . . The question for the public now is, do we want an
independent judiciary or do we want to surrender the sovereignty of the
court to a political Legislature?'*®

This is not the only ruling by the court that has drawn an attack. Americans
for Prosperity, a conservative group financed by billionaires Charles and David
Koch, released an ad criticizing the entire Florida Supreme Court just days after
the Republican Party of Florida announced its campaign.'” This ad addresses an
opinion in 2010 where Justices Pariente, Quince and Lewis joined the majority
in a 5-2 decision to reject a state effort to invalidate President Barack Obama’s
healthcare law.'*

In addition, the Southeastern Legal Foundation is raising questions whether
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the justices may be violating ethics rules.'"" The rules they center on involve

raising money and urging voters to keep them on the bench.'** ““No man is above
the law, particularly those charged with enforcing the law,”” said Shannon
Gosseling, executive director of the Southeastern Legal Foundation.”'*

Florida Governor Rick Scott asked the Florida Department of Law
Enforcement (FDLE) to independently decide if an investigation was warranted
into the three justices’ actions when they filed to run on the ballot in April of
2012.'"** Apparently the Florida Supreme Court put a hearing on hold for more
than an hour to allow the three justices to complete their paperwork and file it.'*’
The justices used court employees to notarize the paperwork, despite a state law
that prohibits candidates for office from using state employees during working
hours."*®  Although the FDLE found no wrongdoing, the Southeastern Legal
Foundation has filed a lawsuit on behalf of two state residents, arguing that the
three justices would not have made the ballot without the use of state employees.
The lawsuit asks for their removal from the ballot.'’

Aubrey Jewett, a political scientist at the University of Central Florida stated,
“The three justices have raised a great deal of money to run ads to defend
themselves and have spoken publicly and to the press that they think the
impartiality of the court is under partisan and ideological attack.”'** For the first
time ever, a tax-exempt political organization known as a 527 group has been
formed to run television ads in the justices’ defense.'*” The Fraternal Order of
Police and the Florida Professional Fire Fighters have said they too would
provide support for the justices’ retention bids.”* Approximately $1 million
dollars has been raised for the justices’ retention bids."'

2. Ilowa.—After the 2010 election, the Southern Poverty Law Center of
Montgomery, Alabama named the National Organization for Marriage (NOM)
and the American Family Association (AFA) as groups it was investigating
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regarding their “anti-gay rhetoric.”'”> The Center said those groups not only

opposed same-sex marriage but also called for the criminalization of
homosexuality and spread “falsehoods about homosexuals being pedophiles and
gay men having extremely short lifespans.”'” 1In fact, those statements were
made by a bus driver named Louis Marinelli who claimed to be affiliated with the
NOM."* The NOM later denied being associated with Marinelli."*

Bob Vander Plaats reported the “Iowans for Freedom” movement had the
goal of sending messages to judges it believed acted beyond the scope of their
powers.””® Vander Plaats started a new group, the Family Leader, to pressure “the
four remaining [Iowa Supreme Court] justices to resign.”"”’

Only one justice on the Iowa Supreme Court, Justice David Wiggins, is up
for retention in 2012. Vander Plaats stated lowans should focus on the economy
and the budget in the upcoming election."”® When asked about Justice Wiggins
around February of 2012, Vander Plaats stated, “He should be held to the same
account his peers were in 2010, but we haven’t made a decision yet in regards to
that.”'” However, on August 11, 2012, Vander Plaats unveiled Towans for
Freedom’s campaign to oust Justice Wiggins.'® Vander Plaats stated, “This is
about Freedom, not just about marriage . . . . We see this as a freedom and
constitutional issue important to all lowans. If courts are allowed to redefine the
institution of marriage, every one of the liberties we hold dear is in jeopardy.”'®'

The 2012 campaign only targets Justice Wiggins and not the three justices
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appointed after the 2010 elections.'® Vander Plaats again called for the four

justices still on the bench, but not on the ballot, to resign, but stated he doubted
that would happen because they still exhibited “a thread of judicial arrogance.”'®

Towans for Freedom instituted a statewide “NO Wiggins” bus tour.'** Former
Pennsylvania Senator Rick Santorum and Louisiana Governor Bobby Jindal
joined the bus tour.'® Senator Santorum said:

The judiciary’s usurpation of authority in recent years is completely
unacceptable. It is obviously clear the people’s Constitution gives the
judicial branch the least power, and yet these appointed judges
continuously legislate from the bench whether it is gay marriage in lowa,
collective bargaining in Wisconsin, or resulting in the death of millions
of lives caused by the opinion of Roe v. Wade.'®

The bus tour was scheduled for 17 stops.'®’
The bus tour launched on September 24, 2012, with a rally in Des Moines.'®®
Senator Santorum stated:

You have an opportunity here in lIowa to continue what you did two
years ago, and you struck a blow . . . . But now you have an opportunity
to maybe even tip the balance with a fourth justice. So you have four
new judges on the court and an opportunity maybe even to reverse this
horrific decision.'®’

He went on to state:

People of faith and no faith, even if you don’t agree with my position on
the issue of marriage, understand the danger that allowing judges to
determine what the law of the land is . . . . Running roughshod over the
constitution, the laws of the state, is as danger to people on both sides of
the aisle. There is as much a chance of conservative judicial activism as
there is for liberal judicial activism.'”

During that rally, the focus was not so much on same-sex marriage as it was
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on judges making law, instead of interpreting the law.'”' Tama Scott, co-chair for
Iowans for Freedom, stated:

This is not just about marriage. It’s not just about morality. This is
about the constitutional process that our Founding Fathers set in place so
long ago and the Iowa Bar Association worked to put in place this
retention vote. . . . And yet, when the people decide to use it, they’re
criticized as politicizing it.'”

The Towa State Bar Association conducted a survey of state bar association
members, which showed that an average of 90% of the members approved most
Towa judges.'” However, Justice Wiggins received a 63% rating, the second-
lowest approval rating.'”* Vander Plaats called it “unconscionable” to retain a
judge who, essentially, got a D- grade.'”” Vander Plaats went on to state:

What they said in that scoring instrument is Judge Wiggins is arrogant.
He’s confrontational. He’s not all that bright and above all, he’s lazy .
... Now, ladies and gentlemen, take that Varnum decision out of there.
He does not deserve to be on the bench and we need to vote Wiggins out
on November 6.'

However, even though lowans for Freedom and their supporters are
vehemently opposed to Justice Wiggins, there is another side to this matter. On
September 21,2012, the “Iowa State Bar Association announced a ‘multipronged
effort to support Iowa’s judicial merit selection system’ that involve[d], among
other things, [a] bus tour.”'”” The “Yes Iowa Justice Tour” schedule mimicked
the “No Wiggins” bus tour and added visits to two-liberal-trending college
towns.'”® The bar association planned “to promote the retention of all judges and
justices standing for retention this year . . . . [T]he plan calls for the association
to respond to, and correct, misinformation about Towa’s judicial system.”'”

As Towa approaches election day, a new TIR/Voter/Consumer Research Poll
showed 49% of Iowans now favor gay marriage, while 42% oppose allowing
gays and lesbians to marry legally in Towa."” The poll found 40% of Towans
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planned on voting to retain Justice Wiggins, while 32% planned on voting no."'
This shift in opinion may be due in part to more than 4,500 same sex marriages
in Towa since 2009.'"™ A Des Moines Register poll in February of 2012 found
that voters overwhelmingly opposed amending the constitution to ban gay
marriage.'"® Those surveyed are split on whether they agreed with the 2009
Varnum ruling, and one-third said they “don’t care much” about the issue.'®
Bob Vander Plaats conceded that “[i]t makes it more difficult” to oust Justice
Wiggins, and*“‘with limited resources,’ it would be harder to get an anti-Wiggins
message out as” the election nears and more and more presidential and
congressional ads air.'®’

3.  North Carolina.—States where members of the judiciary actively
campaign in partisan elections are not immune from the effects of outside interest
groups. For example, in North Carolina, the North Carolina Judicial Coalition,
referred to “as a super PAC,” pledged its support for Justice Paul Newby, a
conservative, “who has opposed adoptions by same-sex couples and disallowed
a lawsuit challenging alleged predatory lending.”'*® Limitations on independent
fundraising by candidates give special interest groups almost complete control
over the information disseminated to voters because of the unlimited spending
permitted by Citizens United.""’

4. Indiana.—On May 12, 2011, Justice Steven David authored Barnes v.
State."™ In that case, Justice David wrote the majority opinion: “We hold that
there is no right to reasonably resist unlawful entry by police officers.”'®’ It also
stated that “In sum, we hold that [in] Indiana the right to reasonably resist an
unlawful police entry into a home is no longer recognized under Indiana law.”""’
This ruling arose out of a Vanderburgh County case in which a man yelled at
police and blocked them from entering his apartment to investigate a domestic
disturbance.”’ Barnes shoved a police officer who entered anyway.'”> Barnes
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was shocked with a stun gun and arrested.'”

Bloggers immediately started discussing the Court’s ruling. “[T]his holding
went far beyond [the facts of the case] to intrude, absurdly, into Fourth
Amendment jurisprudence.”””* This blogger went on to state,

Appellate courts generally limit their legal analyses to the facts of the
case before them, for good reason. Failure to do so not only results in
otherwise unnecessary future litigation, it also changes the law for no
valid reason. The creation of new law is the proper function of
legislatures, not courts. Here, however, what the court did went well
beyond what even the Indiana Legislature could properly have done.'”

The mainstream media also responded: “Overturning a common law dating
back to the English Magna Carta of 1215, the Indiana Supreme Court ruled
Thursday that Hoosiers have no right to resist unlawful police entry into their
homes.”"”® The Indiana Supreme Court began receiving harassing phone calls
and email messages regarding the Barnes decision."”’ A rally took place at the
Indiana Statehouse on May 25, 2011, with some 300 people expressing
opposition to the Barnes decision.'” During the ninety-minute rally, several
speakers urged voters to oust Justice David in the November 2012 elections.'”’

At least two Facebook pages have been started in response to the Barnes
decision—“Over Turn [sic] Indiana Supreme Court’s Ruling Against the 4th
Amendment™” and “Remove Justice Steven H. David in 2012.”*°' On October
16, 2012, the following post was made to the latter Facebook page: “Ok folks,
people are starting to vote early, and we NEED the word to get out about our
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choice! Remind everyone to vote NO for supreme [c]ourt retention !>
Andy Downs, with the Mike Downs Center for Indiana Politics, said:

Immediately people start[ed] saying this violates the U.S. Constitution,
and it violates the Indiana Constitution, and that got a lot of people riled
up . ... We’ll have an opportunity after the election, if we see a huge
difference in the result, one of the factors we can point to probably is this
decision, as something that played into it.*”’

Rick Barr, who serves on the steering committees for the Indianapolis Tea Party
and another conservative group, said the movement to oust Justice David is larger
than the tea party;”** “[i]Jt’s a broad-based movement all over the state with a

variety of folks involved . .. .”**

B. Responses from Judges and Legal Systems

The legal community is not without a plan to counter the attacks of special
interest groups that are determined to unseat members of the judiciary based on
perceived biases. Voters all over the country can expect to be better informed
about the judiciary; specific judges and justices up for retention or running for
office; large scale education initiatives; judicial performance evaluations, and bar
association participation in response to issues set forth in negative ads.*"®

1. Campaigning.—In an article after the 2010 election, the Des Moines
Register reported Iowa Supreme Court Justice Wiggins declared that he would
not “stand quietly” if a campaign is launched to remove him from the bench.*”’
“If someone wants to attack me, I’m not going to let them bully me . . . . If asked
to, I’ll speak up for myself. The others didn’t do that last time. I will.”**®
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However, less than a month before the election, the lowa Bar Association and its
supporters are actively campaigning for Justice Wiggins, while he apparently is
honoring the tradition that Iowa judges do not campaign.”” He did write recently
in the Des Moines Register, “1 do not want lowa [t]o end up like states with
highly partisan courts. Iowa is better than that.”*'°

In the meantime, the three Florida justices are starting to campaign.”'' Aware
that opposition already was mounting against their retention, the three justices
decided to campaign early and hard.*"> In March 2012, the justices held a
fundraiser; the invitation to which “asked for a ‘suggested contribution’ of $500
to each of” the three justices.”’” They were not happy, however, to be asking for
money. Justice Fred Lewis stated, “It is almost embarrassing to be doing it,” and
Justice Barbara Pariente agreed that “[i]t’s an awkward thing.”*'* Justice Peggy
Quince also added, “We should not have to go around and have our friends and
committees collecting money . ... We don’t want to get caught up in those kinds
of things.”*"

In Indiana, Justice David responded to opposition by establishing his own
website about a month before the retention vote. The official Indiana Courts
website includes informational pages designed to provide voters with information
about all Supreme Court justices and appellate court judges, including Justice
David, who are facing retention votes.”'® But having been singled out for
criticism because of his Barnes decision, Justice David posted his own separate
website,”'” with both informational and campaign-oriented content.”'® 1In it, the
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Justice posts “I ask for your support on Election Day by voting YES to retain me,
and by voting YES to retain all of the Judges and Justices seeking retention.”"”
Under the subtitle “Punishing judge over 1 decision lowers judicial process,” he
provides a link to a newspaper editorial expressing concern over the opposition
to his retention.**’

Judges subject to retention are not alone in their frustration with the
politicization of the judiciary.”*' An Ohio Supreme Court Justice, Paul E. Pfeifer,
while campaigning in a recent election, stated, “I never felt so much like a hooker
down by the bus station in any race I’ve been in as I did in a judicial race.”**

In Florida and other states where justices feel compelled to run active
retention campaigns, the justices will have to forego, at least in part, their regular
workload and actively campaign to keep their seats.

One recent judicial decision that illustrates the possible effect that
politicization may have on the judiciary is Caperton v. A.T. Massey Coal Co.*>
In Caperton, the Supreme Court held that a justice’s failure to recuse himself
when a campaign contributor appeared in his court violated the Due Process
Clause of the Fourteenth Amendment.”** Caperton has implications for
perceptions of “judicial favoritism.””*® In response to Caperton, “Michigan’s
Supreme Court issued new rules making it harder for justices to hear cases
involving major campaign supporters.”**®

2. Educate Voters—“A $300,000 campaign is underway to educate Florida
voters” about merit selection.””” The Florida Bar launched this campaign, and the
American Bar Association and the League of Women Voters have become
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involved to ensure voters receive “fair and balanced information.”**

In 2010, several groups in Colorado, including the Institute for the
Advancement of the American Legal System, the League of Women Voters of
Colorado, the Colorado Judicial Institute, and the Colorado Bar Association,
sponsored a public education campaign.’*® In support thereof, the group launched
the website “KnowYourJudge.com.”’ This website was designed “to provide
voters with impartial, nonpartisan information about the judges appearing on
Colorado’s ballot.”' Those organizations also created a television and radio
public service announcement to help equip voters with the resources to research
their judges.*”

3. Judicial Performance Evaluations.— At arecent symposium sponsored by
the Indiana University McKinney School of Law entitled, “Reflecting on Forty
Years of Merit Selection,” former Justice of the Tennessee Supreme Court and
distinguished professor Penny White recommended Judicial Performance
Evaluations as a way to respond to negative campaigning by special interest
groups against judges facing retention.””> White reasoned that Judicial
Performance Evaluations are effective because they are a

means of evaluating judicial performance based upon objective, relevant
criteria that are essential to good judging. And that gives the electorate
a more meaningful reason to vote for or against a judge than does some
“fear” ad, taking one case that the judge has decided that may or may not
be consistent with popular opinion.***

Prior to the Iowa 2010 retention elections, Alaska, Arizona, Colorado,
Kansas, Missouri, New Mexico, Tennessee, and Utah conducted Judicial
Performance Evaluations for those judges that were subject to retention.®* Since
then, Justice White indicated, “several other states are looking to use them.”**°

These Judicial Performance Evaluations are not simply polls taken by state
bar associations like the Indiana Bar Association poll, where bar members vote
“yes” or “no” to retain judges.”’ Instead, they include “observations, interviews,
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public hearings, and responses to standardized, scaled surveys, provided by
relevant individuals who have direct information based on interaction or
observation within the evaluation period.””* This combination of individual
opinions with the knowledge of each particular judge is essential in assuring the
evaluation is thorough. “Lawyers provide knowledge about the role of the judge
and the judicial process, while lay members add a needed safeguard against an
incestuous process,” Justice White said.**’

In addition to having a diverse sample of the population, Justice White
believes it is important for the performance evaluation questions to examine the
numerous aspects of the judge’s role**® The American Bar Association has
established five sections, or “guidelines,” by which judicial performance may be
measured: (1) “legal ability” in the form of “reasoning ability” and legal
knowledge of precedent and procedure; (2) “integrity and impartiality,” including
not only adherence to “judicial ethics,” but also the ability to make “difficult and
unpopular decisions;” (3) “written and oral communication skills;” (4) the
“judges demeanor,” focusing on “professionalism and temperament” and
promotion of “public understanding of and confidence in the courts;” and (5) the
judge’s administrative capabilities, measuring “punctuality and preparedness,” as
well as “the judge’s ability to foster a productive work environment” in a diverse
workplace**' Justice White agreed that these guidelines “mirror the qualities that
have long been regarded as essential to good judging and are appropriate
measures of judicial performance.”**

According to Justice White, the use and proper dissemination of Judicial
Performance Evaluations helps the general public, most of who are unfamiliar
with, and often uninformed about, the role of the judiciary and the judicial
process. These evaluations provide a way to become informed about the judge’s
tenure as a whole instead of relying on negative attack ads that focus on a specific
case or issue of concern to a particular special interest group. This tool not only
informs voters but also de-politicizes the judiciary and “promot[es] trust and
confidence in the judicial branch.”**

4. “Rapid Response Team.””"—During the same panel discussion at the
Robert H. McKinney School of Law in April 2012, a former justice of the Indiana
Supreme Court, Theodore Boehm, noted that when he was up for retention in the
2008 election, he had given some thought to how a judge could best deal with a
last minute challenge. Justice Boehm suggested that “the bar itself should give

29244

NWIPoLitics (Oct. 15,2012, 7:00 PM), http://www.nwitimes.com/news/local/govt-and-politics/
elections/ state-bar-association-urges-hoosiers-vote-yes-to-retain-justices/article 970cca3d-c741-
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serious thought to how to organize a rapid response team that would be
positioned to have thought out how best to reach voters, with what message, in
the event of an attack on a judge.””” He suggested the response could occur in
both the news and social media and should occur within twenty-four hours of the
first assault on the judge so that the response was not “three weeks behind the
public dialogue curve.”**® Justice Boehm noted the message should have less to
do with any particular judge and more to do with the purpose of judicial retention
elections and the benefits of an independent judiciary. Justice Boehm and Justice
White agreed that such a response team should include both members of the bar
and lay persons from all walks of life, all who support the notion of an
independent judiciary.**’

No strategy will fit every situation. However, as a judicial and legal
community, we all need to be aware of such threats and be prepared to respond.
Indiana’s supreme court justices, appellate court judges, and members of the bar
should never forget the effects retention elections had on the judiciary in Iowa
and should diligently prepare a plan in anticipation of a similar organized
challenge to members of Indiana’s judiciary.

245. Id. at 1:02:39.
246. Id. at 1:04:26.
247. Id. at 1:08:21.
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