REDEFINING JUSTICE FOR EMERGING ADULTS:
EMERGING ADULT COURTS PROMISE A COST-EFFECTIVE
MEANS TO REHABILITATE OFFENDERS WHO COMMIT
CRIMES PRIOR TO THEIR 25TH BIRTHDAYS

HON. LEANNA WEISSMANN

Leroy Smith is a young Black man with a bushy beard and the type of
infectious smile that promises to make good on his claim that he’s the “class
clown.”" Manager of a Starbucks just a few blocks from Wall Street in New York
City, Leroy is also a clothing aficionado.” He just formed an LLC to sell clothes,
with the idea that the business may later include garments designed and sewn by
one of his two younger brothers.’ He wants to marry and have kids—in that
order.* In the meantime, he acts as a role model for kids in his community.” He
has the confidence of a man whose dreams are within reach.

By all accounts, however, Leroy should be preparing for release from federal
prison as a convicted felon for his part in a get-rich-quick-scheme cooked up by
his childhood friends.® Instead, after being charged with federal crimes, he was
accepted into the Young Adult Opportunity Program in the Southern District of
New York (“SDNY™),” which provides selected young adults (ages eighteen to
twenty-five) with “structure and access to employment, counseling, and treatment
resources.”

“I got arrested at twenty-four years old, and I let my family down,” Leroy
said, explaining how he cashed in on fake money orders along with his childhood
friends in Brownsville, Brooklyn.” This neighborhood, south of the gentrifying
neighborhoods of Bushwick and Bed-Stuy, is one of the toughest in New York
City." According to Leroy, this is a community where kids start posturing and
forming alliances in middle school, looking to the biggest “homie” to lead the
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way.'" Leroy still lives in Brownsville, helping his father with dialysis.'” But he
admits the pressures put on the young people in his hometown often lead to
incarceration."

“Sometimes the environment gets the best of the youth, especially over here,”
Leroy said."* “I wasn’t a bad kid, I just got caught up in a bad situation . . . I knew
better than to even get caught up in that situation. I was just young, and I had to
learn the hard way.”"> When Leroy’s friends suggested forging money orders, he
agreed to help but soon found himself in jail, charged with three felonies.'®

When the prosecutor offered three years in federal prison and a felony
conviction, all Leroy could think about was his family, especially his father, who
relies on his help.”” That is when he applied to and was accepted into a
specialized court tailored to his unique needs as an emerging adult'*—defined for
purposes of this Article as offenders aged eighteen to twenty-five. The SDNY
program is one of about a dozen emerging adult courts—also called young adult
courts and transitional-aged youth courts—that began springing up nationwide
a few years ago."

The concept of an “emerging adult” derives from the idea that an eighteen-
year-old who relies on his parents for support does not become a fully-fledged
adult by virtue of reaching the age of majority.”® Think of a caterpillar, which
must spend time as a pupa before it can morph into a butterfly. In much the same
way, an emerging adult whose brain is still developing must transition from
childhood to a productive and healthy adult.*! But our current justice system
expects emerging adults to take flight before they emerge from their cocoons.

Emerging adult courts operate with an understanding that young people tend
to learn and grow from their mistakes.”> These specialized courts, like the one
Leroy attended, embrace the idea that proper intervention guides an emerging
adult from the instability of youth to a lawful life of independence.” In Leroy’s
case, he received services in lieu of jail time.”* Group therapy taught him to
control his impulses, question inappropriate peer relationships, and make
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thoughtful choices.”® His court counselor offered educational options, job

training, and critiques of his resume.”* Instead of leaving the system as a
convicted felon, Leroy got a second chance.

When it comes to eighteen- to twenty-five-year-olds, our justice system has
uttered the same incantation for decades: more incarceration, more punishment,
and more stigmatization.”” But these strategies do not work.”* They do not make
our communities safer, and they do not address the underlying causes of
criminality.”

This Article examines the inception, development, and success of emerging
adult courts across the United States, concluding that emerging adult courts offer
better outcomes than our current system for both justice-involved young people
and their communities. Part I argues that our criminal justice system should treat
people between eighteen and twenty-five differently than older adults. Part II
surveys criminal justice reforms within the United States intended to
accommodate emerging adults’ still-developing brains. Part III examines the
development and function of the emerging adult courts currently operating in the
U.S. Part IV highlights how justice reform for emerging adults is a racial justice
issue. Part V analyzes data on the effectiveness of emerging adult courts, which
indicate promising results. Part VI addresses criticism of this type of court-based
reform. Part VII shares lessons on how to best establish these courts. Part VIII
emphasizes the necessity of cross-governmental reform efforts. And last, Part IX
identifies success stories from emerging courts, showing how these courts not
only offer hope and a new life to individuals, but also create ripples of hope
throughout communities.

I. EMERGING ADULTS ARE NOT ADULTS

Emerging adults are overrepresented in the criminal justice system,
accounting for twenty-three percent of all arrests but representing only nine and
a half percent of the U.S. population.’” Most people age out of crime by the age
of twenty-five.'
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Figure 1. “Age-crime curve.”*

Though the criminal system has generally categorized all offenders over
eighteen years old as “adults,” such strict sorting no longer matches what
neuroscientists know about brain development.”” As explained by Elizabeth
Cauffman, a professor of psychology at University of California, Irvine (“UC
Irvine”), whose research was integral to American Psychological Association
amici filings in Roper v. Simmons,”* Graham v. Florida,”” and Miller v.
Alabama:*® “We’re not done [with brain development] at eighteen. The law
decides we are, but developmentally we’re not.”’

Emerging adulthood is a time for new, sometimes overwhelming
responsibilities, like signing a lease, starting a career, and becoming a parent.
“You’re dealing with people who have one foot in adulthood and one foot in
being a minor. They’re in between independence and dependence,” said
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psychiatrist and addiction specialist Dr. David Mee-Lee.”® This period between
dependence and independence has been dubbed by psychologists as the “maturity
gap” because emerging adults cognitively understand the consequences of their
behavior but lack the impulse control to act on that knowledge.*

]

5%

(- ]

g% 45

Eo

22 35

oG )

< %

5 5‘; 25

w9 e COgnitive
2 151 === Psychosocial
T~

O u

2° 5

X 10-11 1213 1415 16-17 18-21 22-25 26-30

Age

Figure 2. “Proportion of Individuals in Each Age Group Scoring at or Above the Mean
for 26- to 30-Year-Olds on Indices of Cognitive Capacity and Psychosocial Maturity.**’

“The thing is, they’re going to grow up regardless,” said Lael Chester,
Director of the Emerging Adult Justice Project at Columbia University’s Justice
Lab, which spent the last three years studying alternatives to incarceration for
emerging adults.*! “By twenty-five they’re pretty much all going to get there . .
.. The question is, how are they going to get there?***

Privileged kids get to figure out who they are in college, where their
mistakes—even legal ones—carry less weight.” Less privileged kids are
disproportionately forced to do this in prison, with a paper trail of formal court
documents attesting that they are broken and dangerous.** The impact from

38. Zoom Interview with David Mee-Lee, M.D., DML Training & Consulting, (Mar. 3,
2021).

39. Laura Rico, Studying Teens’ Emotional Maturity Gap, UCI NEWS (Oct. 12, 2009),
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43 AM. PsYCH. AsS’N LAw & HuM. BEHAV. 69 (2019).

40. Laurence Steinberg et al., Are Adolescents Less Mature Than Adults?, 64.7 AM. PSYCH.
583, 591, fig. 3 (2009).

41. Zoom Interview with Lael Chester, Dir. of the Emerging Adult Justice Project, Justice
Lab at Columbia Univ., (Apr. 15, 2021).

42. Id.
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44. Lindell & Goodjoint, supra note 20, at 7-8; Valerie Schneider, The Prison to
Homelessness Pipeline: Criminal Record Checks, Race, and Disparate Impact, 93 IND. L.J. 421,
428 (2018) (People with criminal records “may be ineligible for many federally funded health and
welfare benefits, food stamps, and federal education assistance. They may be denied the right to
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mistakes made in early adulthood can stalk a person for years, altering the entire
trajectory of their lives.

Emerging adults do not fare well at any point in the criminal justice system.
The same unfinished brain that contributes to the maturity gap and higher crime
rates also makes it more likely the person will fall prey to a false confession.*’
Moreover, emerging adults may lack the wisdom and confidence to know and
assert their constitutional rights.

But it is not all bad news. Emerging adult brains possess “a lot of plasticity
up until age twenty-five, where you can really teach things and instill changes in
them,” said Dr. Allyson Dir, an assistant professor of psychiatry at Indiana
University, whose research focuses on emerging adults with co-occurring mental
health problems.*® Although modifying behavior strikes at the core of criminal
rehabilitation, the field of criminal justice has only recently started applying
advances in neuroscience to emerging adults.*” As shown in Figure 3, the reality
of emerging adults’ lives is that their paths to maturity often intersect with the
world of both juveniles and adults.

vote, to enlist in the military, or to obtain security clearances needed for jobs. And . . . they may
be denied both public and private housing.”); Bente Bouthier, Rising Rent, Pandemic Making it
Hard for People with Criminal Records to Find Housing, WFYI (Feb. 15, 2022),
https://www.wfyi.org/news/articles/rising-rent-pandemic-making-it-hard-for-people-with-criminal-
records-to-find-housing (“[I]n Indiana, it is legal for landlords to reject housing applicants based
on a criminal record.”); Atwood v. State, 905 N.E.3d 479, 488 (Ind. Ct. App. 2009) (“Even a
limited criminal history can be considered an aggravating factor [at sentencing].”).

45. Steven A. Drizin & Richard A. Leo, The Problem of False Confessions in the Post-DNA
World, 82 N.C.L. REV. 891, 945 (2004) (“More than half of the false confessors in our sample were
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46. Zoom Interview with Allyson Dir, PhD., Assistant Professor, Dep’t of Psychiatry at Ind.
Univ. Sch. of Med., faculty member, Adolescent Behavioral Health Research Program, (Apr. 16,
2021).

47. See Brief for the Am. Psych. Ass’n, Am. Psychiatric Ass’n, Nat’l Ass’n of Soc. Workers
as Amici Curiae Supporting Petitioners, supra note 37.
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Figure 3. Emerging adult path to maturity (by Author).

The judicial system has a unique opportunity to offer life-changing
intervention. This is so for three compelling reasons:

(1) Emerging adults’ brains continue developing until about age twenty-five.
Proper intervention at this stage often results in rehabilitation and lawful living.**

(2) Around the time the brain is in its final stages of maturation, young people
are also at greater risk of experiencing symptoms of mental illness, with seventy-
five percent of mental illness presenting by the mid-twenties.*” Addressing mental
illness early yields better long-term results.*’

(3) Emerging adults are susceptible to addiction.’’ Early intervention
strategies can reduce the impact of substance use.*

48. Alexandra O. Cohen et al., supra note 21, at 560.

49. Ronald Kessler et al., Age of Onset of Mental Disorders: A Review of Recent Literature,
20(4) NAT’L LiBR. MED. 359, 359-64 (July 2007) (stating the median age of onset for non-affective
psychosis is in the range of late teens to early twenties).

50. Marco Colizzi, Antonio Lasalvia & Mirella Ruggeri, Prevention and Early Intervention
in Youth Mental Health: Is it Time for a Multidisciplinary and Trans-Diagnostic Model for Care?,
14 INT. J. MENT. HEALTH SYS. 23 (2020), available at https://ijmhs.biomedcentral.com/articles/
10.1186/513033-020-00356-9 [perma.cc/Y366-FIJDK].

51. SUBSTANCE ABUSE AND MENTAL HEALTH SERVS. ADMIN., KEY SUBSTANCE USE AND
MENTAL HEALTH INDICATORS IN THE UNITED STATES:RESULTS FROM THE 2017 NATIONAL SURVEY
ON DRUG USE AND HEALTH, 35 (Sept. 2018), available at https://www.samhsa.gov/data/
sites/default/files/cbhsq-reports’  NSDUHFFR2017/ NSDUHFFR2017.pdf [perma.cc/SYQ3-2TJ2]
(Results from a nationwide survey in 2017 revealed that of young adults between eighteen and
twenty-five, about 5.1 million—or fifteen percent—battled a substance use disorder in 2017).

52. Prevention of Substance Use and Mental Disorders, SAMHSA, https://www.samhsa.
gov/find-help/prevention (last updated Aug. 11, 2021) [https://perma.cc/9BGC-GSY3].
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II. EMERGING ADULT COURTS ARE A RECENT ADDITION TO
THE JUDICIAL LANDSCAPE

Beginning in 2005, courts began recognizing that cognitive development
spans into the mid-twenties.® Put simply, caterpillars don’t become butterflies
overnight. Stakeholders, in turn, began to question whether the criminal justice
system should add a third category—emerging adults—to bridge the period
between childhood and adulthood.”* A few stakeholders started working on
solutions to address this specialized population, but no nationwide consensus
followed.” States’ approaches to emerging adult crime fall into three general
categories:*®

53. See Roper v. Simmons, 534 U.S. 551, 569 (2005); Graham v. Florida, 560 U.S. 48, 68
(2010); Miller v. Alabama, 567 U.S. 460, 471 (2012); In re Monschke, 482 P.3d 276, 288 (Wash.
2021) (remanding cases of emerging adults to consider whether youthful characteristics should
mitigate their sentences); see also Icenogle et al., supra note 39, at 80.

54. Personal Interview, supra note 1.

55. Id.

56. More specific examples of disparate approaches include: (1) drug courts like those in
Nevada and Idaho, which include content within the existing program to address the specific needs
of young people; Treatment Courts Available in Idaho, STATE OF IDAHO JUD. BRANCH,
https://isc.idaho.gov/solve-court/types [https://perma.cc/H6TH-S3AJ]; Zoom Interview with David
Mee-Lee , supra note 38; Briana Erickson, New Day Dawns for Graduates of Las Vegas Youth
Court Program, LAS VEGAS REV .-J. (July 20, 2017), https://www.reviewjournal.com/ crime/courts/
new-day-dawns-for-graduates-of-las-vegas-youth-court-program/ [https://perma.cc/NU83-
64XD]; (2) a presentence program for offenders eighteen to twenty-five facing felony marijuana
charges in a county near Philadelphia; Youth Offender Program, OFE. OF THE DIST. ATT’Y, CNTY.
OF DELAWARE, PA., https://delcoda.com/young-offender-program/ [https:/perma.cc/5SUQG-
WKRHYJ; (3) diversion programs, for juveniles, like those in Houston and Georgetown, Texas; My
Brother’s Keeper Houston and Harris County Precinct 1 Commissioner Rodney Ellis Launch
Country’s First Law Enforcement Assisted Diversion Program for Youth, CITY OF HOUs. (Sept. 27,
2018), https://www.houstontx.gov/health/ NewsReleases/mbk-harris-county-launch-diversion-
program.html [https://perma.cc/SUF7-SXQV]; New Diversion Program for Houston and Harris
County Young Offenders, THE L. OFF. OF NED BARNETT (Dec. 3, 2018), https://www.nedbarnett.
com/new-diversion-program-for-houston-and-harris-county-young-offenders/
[https://perma.cc/9H7P-P8BQ]; Connie Odom, WilCo Awards Contract and Secures Funding for
Alternative to Incarceration Program for Emerging Adults, WILLIAMSON CNTY., TX. (Jan. 22,
2019), https://www.wilco.org/Departments/Public-Affairs/wilco-awards-contract-and-secures-
funding-for-alternative-to-incarceration-program-for-emerging-adults  [https://perma.cc/WCQ6-
PF59]; and (4) programs like the Young Men Emerging program in Washington, D.C., which
provides education, growth and mentorship during incarceration. Joel Caston et al., DC’s Young
Men Emerging Unit: A Story of Reform and Lessons Learned from the Front Lines, JUST. POL’Y
INST. (2020), https://justicepolicy.org/wp-content/uploads/2021/06/Y oung_Men_ Emerging Unit
2020.pdf [https://perma.cc/7JGP-G42P]. These interesting approaches demand further inquiry, but
the focus of this Article is on emerging adult courts.
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(1) Legislative initiatives: Raising the age of juvenile jurisdiction (see Table
1);*" creating broader opportunities for expungement of youthful offenses
(see Table 2); implementing special early release options (see Table 3);
and adopting hybrid criminal laws which treat eighteen- to twenty-five-
year-olds differently than older offenders (see Table 4).
(2) Judicial action: Problem-solving courts springing up organically in urban
areas (see Table 5 and Table 6).
(3) No verifiable action.
Although legislative approaches demand deeper inquiry, this Article focuses on
how emerging adult courts can change the criminal justice landscape.

STATE RESPONSES TO EMERGING ADULTS

Judicial Action
18%

No Verifiable Action
51%

Judicial Action M Legislative Action No Verifiable Action

Figure 4. State responses to emerging adults (by Author) (last updated 7/1/21).

57. Three states—Georgia, Texas, and Wisconsin—end juvenile jurisdiction after 16. Anne
Teigen, Juvenile Age of Jurisdiction and Transfer to Adult Court Laws, NAT’L CONF. OF STATE
LEGS. (2021), https://www.ncsl.org/research/civil-and-criminal-justice/juvenile-age-of-jurisdiction-
and-transfer-to-adult-court-laws.aspx [https://perma.cc/DJV9-PWKZ].
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States that have proposed or enacted legislation to raise the juvenile jurisdiction age beyond
eighteen

State Date Summary
Colorado Proposedin 2019 C.R.S. §16-11.3-103(2)(h)(I1I)(2.9)(a) required the

Colorado Commission on Criminal and Juvenile Justice

to study and make recommendations on “age of
delinquency issues for young adults” aged eighteen to
twenty-four. The Commission ultimately did not

comment on raising the age legislation for juvenile

courts.™
Connecticut Failed in 2017 and Proposed raising the age of juvenile jurisdiction from
2018 seventeen to twenty years of age. H.B. 7045 CONN. GEN.
ASSEMB. (2017); H.B. 5040, CONN. GEN. ASSEMB.
(2018).
Illinois Proposedin 2021 HB 111 proposes to raise the age of juvenile jurisdiction

to nineteen for felonies. The law would also require the
Illinois Juvenile Justice Commission to include in its
annual submission to the Governor and the General
Assembly “recommendations regarding the inclusion of
emerging adults into a developmentally appropriate
justice system, reducing recidivism, and preventing
deeper criminal involvement;” HB 133 proposes to raise
the age to twenty-one for misdemeanors. H.B. 111, ILL.
GEN. ASSEMB. (2021); H.B. 133, ILL. GEN. ASSEMB.

(2021).

Massachusetts Proposed in 2021 2021 HD1432/SD 697 proposes to include nineteen and
twenty-year-olds in juvenile courts.”

Nebraska Proposed in 2021 LB 330 would raise the age of juvenile jurisdiction to
twenty-one.%

‘Washington Proposed in 2021 SB 5122 seeks to raise the age of juvenile jurisdiction

from seventeen to nineteen-years-old. S.B. 5122 Wash.
State Leg. (2021).

Vermont Enacted in 2018 Juvenile jurisdiction includes nineteen-year-olds with

jurisdiction raising to age twenty as of July 1, 2022.
VT. STAT. ANN. tit. 33 § 5206 (West).

Table 1. States that have proposed legislation or enacted laws to raise the juvenile jurisdiction age
beyond eighteen (by Author) (last updated 7/1/21).

58. DEPT.OF PUBLIC SAFETY, COLORADO: COMMISSION ON CRIMINAL AND JUVENILE JUSTICE
(Aug. 17, 2021), https://cdpsdocs.state.co.us/ccjj/resources/report/2020-08-17 CCJJ-ADRpt
HB19-1149.pdf [https://perma.cc/4ZHY-K763].

59. NASW-MA Legislative Agenda 2020-2021, NAT’L. ASS’N. OF SOCIAL WORKERS,
https://cqrcengage.com/socialworkersma/LegAgenda (last visited Apr. 28, 2021 [https:/perma.
cc/SHM2-CPNZ)).

60. Proposed Bill Would Raise Age Limit for Juvenile Court, NTV (Jan. 28, 2021),
https://nebraska.tv/news/local/proposed-bill-would-raise-age-limit-for-juvenile-court
[https://perma.cc/SWBR-6LC3].


https://perma.cc/8WBR-6LC3
https://nebraska.tv/news/local/proposed-bill-would-raise-age-limit-for-juvenile-court
https://perma
https://cqrcengage.com/socialworkersma/LegAgenda
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https://cdpsdocs.state.co.us/ccjj/resources/report/2020-08-17_CCJJ-ADRpt
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Examples of states creating broader opportunities for expungement of youthful offenses

State Date Summary

Massachusetts | Enacted in 2018 | Youthful expungement law allows adults to have offenses
expunged that were committed prior to their twenty-first
birthdays. MAss. GEN. LAWS ANN. ch. 276 § 100F (West).

Texas Established in A pretrial diversion program in Dallas to expunge crimes of first-

2016 time offenders, ages seventeen to twenty-four years old who
complete GED and parenting and life skills classes over six
months to a year. Successful completion of the program results

in expungement of the participant’s case.”"
Table 2. Examples of states creating broader opportunities for expungement of youthful offenses (by
Author) (last updated 7/1/21).

Examples of states and districts which have proposed or implemented special release options

State Date Summary

California Enacted in 2013 | Youthful offender parole laws allow persons who commit crimes
and expanded in | prior to their twenty-sixth birthdays to apply for early parole.
2015and 2017 | CAL.PENAL CODE § 3051 (West).”?

Colorado Failed in 2020 S.B. 20-076 would allow early parole for emerging adult
offenders. 72™ Gen. Assemb. 2™ Reg. Sess. Colo. 2020.%
Florida Failed in 2020 H.B. 1131 would allow sentence reductions for adults who

commit crimes prior to their twenty-fitth birthdays. “The Second
Look Act,” H.B. 1131, 2020 Leg., Reg. Sess. (Fla. 2020); see

also Behr, supra note 60 at 8.%

Illinois Enacted in 2018 | Youthful offender parole laws allow persons who commit crimes
prior to their twenty-first birthdays to apply for early parole. 730
ILL. COMP. STAT. ANN. 5/5-4.5-115.% see also Behr, supra note

60 at 4.
District of Proposed in Bill 23-0127 would allow sentence reductions for adults who
Columbia 2019 commit crimes prior to their twenty-fifth birthdays. “Second

Look Amendment Act of 2019,” Bill 23-0127, Council of the
District of Columbia (2019).%

Table 3. Examples of states and district which have proposed or implemented special release options
(by Author) (last updated 7/1/21).

61. A DA Driven Pre-Trial Diversion Program for Young Offenders, AIM CT. DALLAS
CNTY., https://www.dallascounty.org/government/district-attorney/aim.php [https://perma.cc/FX53-
NWXF].

62. See also Natalie Behr, Specialized Parole and Resentencing Laws Focused on Emerging
Adults, EMERGING ADULT J. PROJECT 2 (Sept. 2020), https://justicelab.columbia.edu/sites/default/
files/content/EAJP_Specialized%20Parole%20and%20Resentencing%20Laws%20Focused%20
on%20EAs.pdf [https://perma.cc/69M9-TX5T].

63. Seeid. at 6.

64. Seeid. at 8.

65. Seeid. at4.

66. Seeid. at7.


https://perma.cc/69M9-TX5T
https://justicelab.columbia.edu/sites/default
https://perma.cc/FX53
https://www.dallascounty.org/government/district-attorney/aim.php
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States and districts adopting hybrid criminal laws

State

Statute

Summary

Alabama

Ala. Code § 15-19-1 et seq.

Applies to youth charged with a crime before age
twenty-one, limits use of youth’s statements during
prosecution and public access to fingerprints and

other records, and caps incarceration at three years.

District of
Columbia

D.C. CobE §§ 24-901 et seq.

(West 2018)

Offers sentencing alternatives to certain youth under
twenty-four at time of offense including probation,
early unconditional discharges, and vacated

convictions.

Michigan

MicH. Comp. LAWS ANN. §§
762.11 et seq.) (West 2015)

Entitles youth between seventeen and twenty-four
years old who have plead guilty to criminal offense
to a two-year sentence cap and no conviction under
certain circumstances, with records unavailable to
public, and prosecutor’s consent necessary if offense
committed while aged 21 to 23.

MicH. Comp. LAWS ANN. §§
762.11 et seq.

Michigan’s hybrid law, the Youthful Trainee Act,
has been in effect for decades and provides
sentencing alternatives to seventeen to twenty-four-

year-olds.

17. MicH. Comp. LAWS
ANN. § 712.A2 (effective
Oct. 1,2021).

Michigan also recently enacted legislation
increasing the maximum age for juvenile

jurisdiction to seventeen.

New York

N.Y. CrRiM. PrROC. LAW §§
720.10, et seq.

Generally allows youthful offender status for youth
sixteen to eighteen at time of offense who have not
been convicted of a felony or tried previously as
youthful offender, with offense treated as a non-
crime and the records largely sealed.

Vermont

33 VT. STAT. ANN. §§ 5280,
5281, 5287 (West)

Allows for probation for any crime committed by a
youth under the age of twenty-one with no prior
conviction and for expungement after five years if
youth complies with probation and has no

convictions for crimes carrying prison sentence

exceeding six months.

Table 4. States and districts adopting hybrid criminal laws (by Author) (last updated 7/1/21).
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Examples of States Addressing Emerging Adult Needs within Existing Structures
State Summary
Idaho Have carved out special sections for emerging adults within
Nevada existing drug courts.®’

Pennsylvania (Delaware | Offenders eighteen to twenty-five facing felony marijuana
County) charges can engage in a presentence program.*®
Table 5. Examples of problem solving courts (by Author) (last updated 7/1/21).

Emerging Adult Courts Within the United States
States California, Illinois, Nebraska, New Mexico, New York,

Massachusetts, and Texas.*

Federal System One in S.D.N.Y. in New York City (2015) and one in
E.D.N.Y. in Brooklyn (2013).”

Table 6. Emerging adult courts within the United States (by Author) (last updated 7/1/21).

III. THE HANDFUL OF EMERGING ADULT COURTS ARE AS UNIQUE
AS THEIR PARTICIPANTS

Emerging adult courts are still rare. In addition to the SDNY program that
helped Leroy, the federal system runs an emerging adult court in only one other
jurisdiction, just three miles away in the Eastern District of New York
(“EDNY”).”" Only seven states—California, Illinois, Massachusetts, Nebraska,
New Mexico, New York, and Texas—operate their own emerging adult courts.”
And without exception, they are limited experiments, serving only one or two
cities in any given state.

The basic structures of these courts are the same.”” They employ dedicated
staff, who generally undergo intensive training to gain a shared understanding of
the cognitive science related to emerging adults.”* Their collective mission is to
help young offenders gain independence, instead of simply locking them up and
hoping they learn their lesson.”” To that end, emerging adults, typically called
“participants” rather than “defendants,” work with the courts to develop

67. Briana Erickson, supra note 56; Reports and Data, STATE OF IDAHO JUD. BRANCH
TREATMENT CTS., https:/isc.idaho.gov/solve-court/rd [https:/perma.cc/PH2U-6D9J].

68. Young Offenders Specialty Court, DEL. CNTY.CT. COMMON PLEAS, https://www.delcopa.
gov/courts/specialtycourts/youngoffendercourt.html [https://perma.cc/RE25-KGZ8].

69. Young Adult Opportunity Program, supra note 8.

70. Special Operations Services, U.S. PRETRIAL SERVS. AGENCY, E.D.N.Y., https://www.
nyept.uscourts.gov/special-options-services [https://perma.cc/AQ54-XQPG].

71. See Special Operations Services, supra note 70.

72. See Young Adult Opportunity Program, supra note 8.

73. Personal Interview, supra note 1.

74. Id.

75. Id.
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individualized treatment plans.”® Such plans often focus on access to therapy,
addiction treatment, educational opportunities, job training, and housing.”” Courts
then encourage participants to follow their respective treatment plans by
providing short-term incentives tailored to each participant’s needs and
interests.”® Examples include carpentry tools for a participant in an
apprenticeship, children’s books for new parents, or work boots to celebrate a
new job.” Ideally, upon completing the courts’ mandates, participants leave with
a clean record and the tools they need to avoid offending again.*

Despite this common, basic structure, emerging adult courts can vary
tremendously in their operation, often depending on whether the court requires
a finding of guilt prior to entry.

A. Pre-Conviction Courts

A pre-conviction model is preferred by academics because labeling emerging
adults as “criminals” can impact their identities for life.*" “Even if [the court says]
two years later, ‘guess what, we’re going to get rid of your conviction,” for two
years that’s been your defining moment,” said Chester, from the Emerging Adult
Justice Lab.*> Members of the defense bar also favor pre-conviction models based
on due process concerns.*’ Tirza Mullin, a public defender in Allegheny County,
Pennsylvania, and an author on emerging adult justice, worries that post-
conviction courts encourage clients to take a guilty plea where they might
otherwise fight the charge.** If the client fails to complete the often incredibly
demanding requirements of the program, that guilty plea sticks.®

The following emerging adult courts operate predominantly*® using a pre-
conviction model:

76. Id.

77. Id.; see also Yotam Zeira and Molly Baldwin, PIONEERS IN YOUNG ADULT JUSTICE,
Roca, 4 (Feb. 2016), https://rocainc.org/wp-content/uploads/2017/01/Pioneers-in-Y oung-Adult-
Justice-Roca.pdf [https://perma.cc/D4QV-3MKC].

78. Personal Interview, supra note 1.

79. Id.

80. Id.

81. Id.

82. Zoom Interview with Lael Chester, supra note 41.

83. Zoom Interview with Tirza Mullin, Att’y, Allegheny Cnty. Pub. Def’s Office, (Apr. 19,
2021); Tirza A. Mullin, Eighteen Is Not a Magic Number: Why the Eighth Amendment Requires
Protection for Youth Aged Eighteen to Twenty-Five, 53 U. MicH. J. L. REFORM 807 (2020).

84. Id.

85. Personal Interview, supra note 1.

86. Both Albuquerque and San Francisco accept defendants into the program after
sentencing, but this is rare. Participants in the S.D.N.Y. program can be required to plead guilty to
their charges during court participation, but this is also the exception to the rule.


https://perma.cc/D4QV-3MKC
https://rocainc.org/wp-content/uploads/2017/01/Pioneers-in-Young-Adult
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Ages 18-24 Ages 18-24 Ages 17-24 Ages 18-25 Ages 18-26
Misd ors and Misd ors. First adult felony Felonies Non-vielent felony
felonies offense subject to (exeept murder and and misdemeanor
(no weapons exceptions (e.g. no sex crimes) offenses
charges) aggravated felonies)
Participant Evidence-based Pulls from drug Individualized Restorative Justice
creates social service court model Focus Model
Weliness Care Plan interventions
About 18 mos. Average 10-18 mos. Average 12-14 mos. 18-24 mos. Unkaiowi
fo complete to complete to complete to complete
130 graduates Unknown 156 graduates 11 graduates 63 graduates
2795 rearrested Recidivism rate 1 rearrested 0 new arrests
unknown

Figure 5. Emerging adult courts that use a pre-conviction model (by Author).

1. San Francisco, CA.—San Francisco started one of the first courts in 2015
as an expanded version of a former District Attorney-led program called Back on
Track.” Tt operates in collaboration with the court system, the DA’s office, public
defenders, the probation office, youth services, public health services, and the
police.* Stakeholders created a court tailored to the needs of the emerging adults
in their community.*” This means that, unlike some of the other programs, San
Francisco will admit participants who commit serious crimes like assault and
robbery.”® “Every jurisdiction is going to have a different tolerance for what kind
of risk they’re willing to take on,” Judge Bruce Chan said to explain his
jurisdiction’s decision to handle some of the harder cases.”’ “Like all the drug
courts and veteran’s courts will tell you, you don’t want to create a program for
people who are going to succeed anyway.””>

The San Francisco court stresses input by the participant, requiring them to
create a personalized wellness plan, which can include job readiness, housing
concerns, educational support, and parenting plans.”® San Francisco tries to limit
extreme judicial involvement.” “Some of the research shows that if you intervene
with people too much, it just actually guarantees they’ll be system-involved,” said

87. Telephone Interview with the Hon. Bruce E. Chan, Superior Ct. of S. F. (Apr. 10, 2021);
see also Zeira & Baldwin, supra note 77.

88. Telephone Interview with the Hon. Bruce E. Chan, supra note 87.

89. Id.

90. Id.

91. Id.

92. Id.

93. Id.

94. Id.
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Judge Chan.” To balance these research findings with calls for accountability, he
does not think of himself as a judge, exactly.”® “I’m like your basketball coach,”
he said.”’

San Francisco’s program has since become the blueprint for many other
jurisdictions.” UC Irvine is collecting data from the program to evaluate the
efficacy of the court interventions.”

2. Brooklyn, NY—The District Attorney and the Center for Court Innovation
were integral to the establishment of an emerging adult court in Brooklyn, New
York, which launched in 2016 using a Smart Prosecution grant through the
District Attorney’s office.'”” “Defense attorneys and prosecutors are still
negotiating traditional legal leverage but with a different currency. They’re
looking at hours of service or numbers of sessions,” said Jonathan Monsalve.''
He is a former director of Brooklyn Justice Initiatives at the Center for Court
Innovation, which is the service provider for the court.'”

The Brooklyn court only handles misdemeanor charges, and it relies heavily
on local service providers.'” Specialized social workers assess participants to
determine the unique challenges facing each emerging adult and the appropriate
interventions to help them avoid future entanglement with the justice system.'*
The court mandates participants to a range of evidence-based social service
interventions—including substance abuse treatment, mental health treatment,
anger management, GED classes, vocational and internship programs—instead
of incarceration.'”’

When participants are admitted into the program, a staff member walks them
directly from the courtroom to the program offices.'*® There, they undergo a brief

95. Id.
96. Id.
97. Id.
98. Id.
99. Id.

100. BUREAU OF JUSTICE STATISTICS, BJA FY 21 SMART PROSECUTION — INNOVATIVE
PROSECUTION SOLUTIONS (Jan. 12, 2021), https://bja.ojp.gov/sites/g/files/xyckuh186/files/media/
document/O-BJA-2021-55002.pdf [https://perma.cc/7ZNL-S5RX].

101. Zoom Interview with Jonathan Monsalve, former Dir., Brooklyn Just.Inititatives at the
Ctr. for Ct. Innovation, (Apr. 12, 2021).

102. Id.

103. Id.; see also Tia Pooler and Kimberly Davis, The Brooklyn Young Adult Initiative:
Perspectives and Impacts of a New Approach to Young Adult Justice, CTR. FOR CT. INNOVATION,
3 (Sept. 2019), https://www.courtinnovation.org/sites/default/files/media/documents/2019-10/
brooklyn_young_adult_initiative report 2019.pdf [https://perma.cc/COMA-RXVN].

104. Zoom Interview with Jonathan Monsalve, supra note 101; see also Young Adult Bureau,
BROOKLYN DIST. ATT’Y’S OFF., http://www.brooklynda.org/young-adult-bureau/ [https://perma.cc/
JBKS8-JL28].

105. Zoom Interview with Jonathan Monsalve, supra note 101; see also Pooler & Davis, supra
note 103, at 3.

106. Zoom Interview with Jonathan Monsalve, supra note 101.


https://perma.cc
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https://www.courtinnovation.org/sites/default/files/media/documents/2019-10
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intake to assess their needs.'”” These conversations with mandatory reporters are
not privileged, but the social work staff is trained to focus on participants’ needs,
not their cases.'” “We have become very skilled at avoiding [self-incrimination
issues],” said Monsalve.'” “We will stop you if you start to talk about your
current case or any other activity.”''® When Brooklyn Justice Initiatives notices
a mismatch between what a participant needs and what the court mandates, the
organization creates its own programming to bridge the gap.'"'

3. Dallas, TX—Judge Brandon Birmingham worked with District Attorney
Susan Hawk and Restorative Justice Division Chief Julie Turnbull starting in
2015 to develop Dallas’s AIM Court.''? Court creators drew heavily from Texas’s
drug court model, then tailored programming to youths between the ages of
seventeen and twenty-four.'”” The pre-conviction, post-indictment program makes
AIM a condition of participants’ bond.''* Participants must not have a previous
conviction and cannot be charged with a violent offense.''* Candidates are usually
referred to AIM by their defense attorneys, although sometimes they are flagged
by prosecutors.''® So far, more than 150 people have graduated from the
program,''” which takes up to eighteen months.''*

When AIM participants do well, they get verbal praise or a chance to spin the
“incentive wheel”—think Wheel of Fortune, with each wheel segment
representing a small prize, like a $5 Uber gift card.'"” Participants who stop
complying with program obligations face graduated sanctions, which start small
with a judicial reprimand but can result in incarceration, house arrest, or removal
from the program.'*’ But even when a participant is kicked back to the traditional
justice system, AIM prosecutor Audrey Garnett emphasized that their time in
AIM should not be used against them."*' “AIM is for them. It should work in their

107. Zoom Interview with Jonathan Monsalve, supra note 101; see also Pooler & Davis, supra
note 103, at 6.

108. Zoom Interview with Jonathan Monsalve, supra note 101.

109. Id.

110. Id.

111. Id.; see also Pooler & Davis, supra note 103, at 3.

112. AIM Court, DALLAS CNTY., https://www.dallascounty.org/government/district-attorney/
aim.php [https://perma.cc/DG5P-US84].

113. Id.

114. Id.

115. Id.

116. Zoom Interview with the Hon. Brandon Birmingham, Presiding, 292nd Judicial Dist. Ct.
(V), Dall. Cnty., and Audrey Garnett, Att’y, Deputy Chief, Restorative Justice Div. at Dall. Cnty.
Dist. Att’y’s Office, (June 9, 2021) [hereinafter Zoom Interview with the Hon. Brandon
Birmingham and Audrey Garnett].

117. Id.

118. AIM Court, supra note 112.

119. Personal Interview, supra note 1.

120. Id.

121. Zoom Interview with the Hon. Brandon Birmingham and Audrey Garnett, supra note 116.
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favor.”!'??

To ensure the program itself is responsive to stakeholder needs and tapped
into community resources, an advisory board helps oversee court operations.'*
Representatives from the District Attorney’s office, the public defender’s office,
the city council, law enforcement, community leaders, along with an AIM
graduate, all have a seat at the table of AIM’s “think tank.”"** Judge Birmingham
credits the board with the continued success of the program, by both ensuring
stakeholder buy-in and connecting participants with locally available services.'*®
Of the network the board has helped him build, he said, “I think of them as
arrows in a quiver: I can shoot when I need them.”'*°

4. Albugquerque, NM.—The Albuquerque Young Adult Court (YAC) grew
from concerns by a specialty courts supervisor’s realization that adults were not
functioning well in regular courts.'”” “They didn’t have the skills or the
development to really function within that adult world,” said Tanya Tijerina,
YAC Program Manager for New Mexico’s Second Judicial District."”® The
court’s original vision was to take in young people with all types of charges,
except murder and sex crimes, and give them the opportunity to walk away with
a clean record.'” Although they have not quite reached that goal—adults accused
of dangerous crimes can be a hard sell for the District Attorney—the program has
graduated one participant with a violent felony."** Given the nature of the court’s
computer system, ensuring that participants’ records remain completely
unsearchable has been a difficult task as well, but it is one the court is
addressing."'

Albuquerque looked to San Francisco’s example, then tailored the court to
its population’s specific needs.'** Their emerging adults are more likely to face
immigration issues, have a history of gang involvement, or need interpreters to
overcome language barriers in the courtroom.'** Realizing that many participants
are still working through past trauma, the court takes a trauma-informed approach
to its programming, which usually includes mental health and addiction
treatment."** Clinicians are on staff and provide input on every decision the court
makes. Punitive strategies come last, if at all.'**

122. Id.
123. Id.
124. Id.
125. Id.
126. Id.
127. Id.
128. Zoom Interview with Tanya Tijerina, YAC Program Manager, N.M.’s Second Judicial
Dist. (Apr. 19, 2021).
129. Id.
130. Id.
131. Id.
132. Id.
133. Id.
134. Id.
135. Id.
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YAC participants receive a wide variety of assistance with things like food,
housing, parenting, and employment."** Law enforcement also takes part in
administering help, for example, by delivering food to participants in need."’’
“We look at every barrier that someone this age deals with, and we figure out
how to address that,” said Tijerina."**

The court’s commitment to education is manifest in its partnership with the
local community college.”*” A designated staff member at the college who was
justice-involved himself gives court participants tours and walks them through
their FAFSA forms.'** A lot of the court’s community partners have staff like
this, devoted to working with the youth referred to them by the court.'*!

YAC also has a longer engagement period with participants than some other
programs. Eighteen to twenty-four months is the minimum."** One reason for this
is that the program works primarily with people charged with felonies, who they
want to ensure are being held accountable.'** Longer participation also affords
participants immediate access to support when they make mistakes."** “When
they reach bumps in the road . . . we really do want it to happen while they are in
our program, so that we are able to use that as a teachable moment and to provide
clinical intervention or whatever it is to get them through that hurdle,” Tijerina
said.'®’

5. Chicago, IL.—Illinois’s first emerging adult court was established in North
Lawndale—a predominantly Black westside neighborhood in Chicago—partially
in response to community outrage at police violence against Black men and
boys.'*® The seed was planted in 2007, when now-retired Judge Colleen Sheehan
visited a high school where most of the students had some contact with gangs.'*’
“They didn’t want to talk about anything like how to get through school. They
wanted to talk to me about how the police got away with what they got away
with,” Judge Sheehan said.'**

When one of the students grilled Judge Sheehan about what she was going
to do to stop police violence, she turned the question around on the student:
Would he be willing to sit down with a police officer to have a discussion aimed

136. Id.

137. Id.

138. Id.

139. Id.

140. Id.

141. Id.

142. Id.

143. Id.

144. Id.

145. Id.

146. Matthew Hector, Coming Soon: The Cook County Community Court, 104 ILL. B.J. 16
(June 2016).

147. Zoom Interview with the Hon. Colleen Sheehan, former judge, Cook Cnty. Cir. Ct.,
Juvenile Justice Div. and First Mun. Div., Chi. (Apr. 5, 2021).

148. Id.
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at healing?'® He, along with several classmates, said yes."”” Those
conversations—conducted in peace circles, a restorative justice tool borrowed
from tribal practices'’'—were so well received that Judge Sheehan began to
implement them in the courtroom.'>

Three courts in Chicago now follow this model, which has three main
components: (1) apology and acknowledgement of harm; (2) a “repair of harm”
agreement; and (3) action to repair harm and prevent reoccurrence.'”’ Following
completion of the program, the prosecution ends without conviction, and the
participant’s arrest is expunged.'**

B. Post-Plea/Post-Conviction Courts

While academics tout the pre-plea model as the better alternative due to the
collateral consequences of being adjudicated a criminal, some stakeholders
believe the process works best if the emerging adult has already acknowledged
guilt and is compelled by a potential jail sentence to complete the program.'*®
Funding concerns may also play a role. Many state courts are funded through
grants, which may be difficult to obtain before a court can show a pattern of
successful outcomes.'** Some courts launch using funds already allocated to their
probation departments, meaning participants must enter a plea to access those
services."”’

The following courts operate after a finding of guilt (see Figure 6):

149. Id.

150. Id.

151. William Bradford, Beyond Reparations: An American Indian Theory of Justice, 66 OHIO
St. LJ. 1, 79 (2005); Emily Knox, Restorative Justice in Illinois: A Holistic Approach to
Reformation and Juveniles in Conflict with the Law, 24 PUB. INT. L. REP. 23, 26-27 (2018).

152. Interview with the Hon. Colleen Sheehan, supra note 147.

153. Id.

154. Id.

155. Personal interview, supra note 1.

156. Id.

157. Id.
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Orange County, springfield,
California Massachusetts
Est. 2018 Est. 2020
Ages 18-25 Ages 18-23 Ages 18-24
Non-violent felony Felonies Felonies
offenses Males only
Victim/offender Randomized 2-vear intensely
mediation experiment monitored supervised probation
by UC-Trvine
12-18 mos. Generally, 18-24 mos. 18-24 mos.
1o complete to complete to complete
Approx. 20-25 6 graduates, No graduates yet

graduates annually,

Recidivism not available

73

Recidivism not
available

Figure 6. Emerging adult courts that operate after a finding of guilt (by Author).

1. Omaha, NE—Omaha’s court started in 2004 in now-retired Judge Patricia
Lamberty’s chambers.'”® Judge Lamberty independently started the program
using her probation resources to impose different interventions for emerging
adults.”” Since then, the program has become a fully-fledged specialty court that
will soon expand to two judges’ dockets.'*” Serving about thirty emerging adults
at a time, the program lasts one and a half to two years with the goal of stabilizing
emerging adults’ lives by providing tools for success.'®’ Before graduation,
participants must attend two sessions of victim/offender mediation, which
requires participants to face the harm they caused and listen to the impact they
had on their victims’ lives.'** If victims choose not to attend, a surrogate plays the
role.'® Successful graduates have their convictions vacated and their records
sealed so that the arrest remains confidential.'**

158. Zoom Interview with the Hon. Shelly R. Stratman, Judge of the Dist. Ct., 4th Judicial
Dist., Douglas Cnty., Nebraska, (Apr. 27, 2021).

159. Id.

160. Id.

161. Id.; see also Problem-Solving Courts, NEB. JUD. BRANCH, https://supremecourt.nebraska.
gov/courts/problem-solving-courts [https://perma.cc/LI2N-JJ5B].

162. Zoom Interview with the Hon. Shelly R. Stratman, supra note 158.

163. Id.

164. Id.
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Omaha’s court stands as an example for how to build a program out of
nothing. The program sprang from the vision of a singular judge who saw a need
to better address emerging adults accused of felonies. All the stakeholders
subsequently embraced the program. “The county attorney and public defender
are very hands on,” said Judge Shelly Stratman, who now oversees the
program.'®® The county attorney screens the cases and recommends which
participants should be accepted into the program.'®® Participants plead guilty, but
have sentencing stayed until graduation or, if unsuccessful, until the emerging
adult returns to be sentenced.'”’” The court collaborated with the University of
Nebraska to develop protocols to share with stakeholders statewide and to
encourage the adoption of similar courts in other Nebraska cities.'**

2. Orange County, CA—The court in Orange County, California, formed in
August 2018 with help from its San Francisco counterpart.'® Judge Maria D.
Hernandez pushed for the court after realizing how similar emerging adults’
behavior and attitudes were to the juveniles she had worked with previously.'”
In addition to requiring a guilty plea, Orange County differs from the San
Francisco court by limiting its services to a randomized pool of male felons.'”!
Participants must plead into the court by age twenty-five, though the program has
recently expanded to be able to provide services until a participant is twenty-
seven or twenty-eight.'”> While working through the program’s four phases, the
court stays execution of a participant’s sentence, leaving a powerful incentive to
complete the program.'”* Graduation usually removes any jail time and means the
conviction will be vacated or reduced to a misdemeanor.'”

Like most other programs, Judge Hernandez prizes individualized case plans:

Our average 1Q is really low, it’s 85 in this court . . . . And then I do have
the kid that’s got the 120 IQ. I’'m going to treat those two very differently
in how we respond to them, how we talk to them, what their case worker
is doing with them . . . . That’s what I really like about this, is taking each
one of these kids individually and going, we can make them a successful
adult, but they’re going to get there in different ways.'”
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What stands out about this program is that it is an experiment monitored by
researchers Elizabeth Cauffman and numerous students including Grace Icenogle
from UC Irvine.'”® Many of the program’s characteristics—Ilike randomized
participant selection and an all-male participant population—are in service of
sound research methodology.'”” Researchers hope that they will be able to directly
compare court participants with defendants in the traditional justice system,
shedding light on the best path forward for emerging adults.'”® This experiment-
based model can be a tough pill to swallow for some stakeholders, especially
potential participants who might not be selected following their pleas, but court
staff and researchers believe it is necessary to develop the kind of data that should
guide decision-making in criminal justice.'”

3. Springfield, MA—Hampden County District Attorney Anthony Gullini
spearheaded the country’s newest emerging adult court in Springfield,
Massachusetts, called the Emerging Adult Court of Hope (EACH)."® According
to Massachusetts Court of Appeals Associate Justice Maureen Walsh, formerly
of the EACH program, Gullini did so after recognizing the “churn” of young
adults in and out of prison in their community “doing a life sentence on the
installment plan.”'®" The eighteen-month-minimum program is geared towards
eighteen- to twenty-four-year-olds facing prison time who are deemed high risk
based on their criminal histories or current charges."> The program has six
current participants,'®’ five of whom have pled guilty to gun charges.'™*

The EACH program is unusual because Gullini ultimately decides who will
participate, although emerging adults charged with certain offenses (such as sex
crimes) are excluded automatically."®* Once selected, participants plead guilty and
are sentenced to two and a half years imprisonment, suspended to two-years’
probation conditioned on their completion of the program.'® They then receive
intensive supervision by the EACH Team, which includes a judge, the District
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Attorney, an Assistant District Attorney, assigned probation officers, two mental
health providers, a volunteer employer mentor, and representatives of ROCA, Inc.
(a not-for-profit contractor providing a broad range of intensive services to the
emerging adults).'”’

The EACH Team collaborates with the emerging adult to develop an
individual service plan aimed at addressing their specific needs in a culturally
competent way.'® According to Judge Walsh, participants commonly struggle
with mental health issues, housing insecurity, and addiction.'"® During the four-
phase program, participants attend daily ROCA programming and appear in court
every Thursday.” In addition to providing services, the court hopes to help
participants build positive community connections that outlast their time in the
program.”' Judge Walsh highlighted one participant’s insistence that he had no
role model, no best friend: “He literally had no one. The more support they get,
the better the outcome.”"*> Community members have been more than happy to
help.'”®> The University of Massachusetts donated Christmas meals to the
participants and “Bob the Bike Guy,” a strong community supporter, helped
organize a bike-a-thon that court staff and participants do together.'*

Participants who successfully complete the program with a career-oriented
job or community college enrollment are entitled to either dismissal or
sealing/expungement of their criminal record."”® “What good is it if we get them
on track . . . but they won’t be hired because they have this felony conviction?”
Judge Walsh said.”® EACH has not been operating long enough for any
participants to graduate, but its six current participants are all fully compliant.'*’
The post-pandemic plan is to include up to twenty-five emerging adults in the
program.'”® “This is the most meaningful work I’ve probably ever done in my
thirteen years as a judge,” said Judge Walsh."”

C. Federal Courts

The federal system currently runs emerging adult courts only in two districts:
the Eastern District of New York and the Southern District of New York.?
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Southern District Eastern District
of New York of New York
Est. 2015 Est. 2013
Ages 18-25 Ages 18-24

Felonies (drug or Non-violent
financial crimes) felonies
Focuses on offenders Highest need
with limited criminal participants receive
history priority.
12 to 18 mos. Length to complete is
to complete individualized, but
estimated average of
30 months
31 graduates 47 graduates,
0% recidivism recidivism rates
unavailable

Figure 7. Emerging adult courts in the federal system (by Author).

1. EDNY —Started in 2000 as a specialized pretrial service, the Special
Options Services program (“SOS”) serves high-needs eighteen- to twenty-five-
year-olds.**' Participants are screened at the arrest stage and admitted into the
program by pretrial services.*”> The court intensively supervises participants and
ensures they set individual educational and vocational goals.””’ Each participant
is also connected with relevant community-based counseling services.***

SOS was reconstructed in 2013 and now also involves District Judge Joan M.
Azrack and Magistrate Judge Cheryl L. Pollack, who hold monthly sessions to
extend further support and encourage meaningful change.*** Usually, the cases are

harvard.edu/centers/wiener/programs/criminaljustice/research-publications/young-adult-
justice/developments-in-young-adult-justice/alternatives-to-incarceration-in-new-york-eastern-and-
southern-districts [https://perma.cc/SUAX-UMUJ].
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transferred to Judge Azrack, who will handle sentencing or dismissal.**® The U.S.
Attorney considers on a case-by-case basis whether the participant should have
charges reduced or the case dismissed.””” Where sentencing includes a probation
period, participants may continue in the program under the supervision of a
specialized probation officer.”*® “Our goal here is not to say we’re going to get
you a dismissal,” said Pretrial Officer Ignace Sanon-Jules.** “Our goal is to stop
that revolving door into prison. We want to lower recidivism. We want to put this
person in a position where they do not come back into the criminal justice
system.”?'’

All SOS participants must wear ankle monitors and abide by a curfew to
reduce the risk of further criminal activity.”'' SOS participants must not have a
violent criminal history or a lengthy criminal record.*'* Unlike most of their state
counterparts, the prosecutor in the federal system is not involved in selecting
participants and makes no promises about the resolution of the case.”"’
Participants can complete the program and still go to prison and be convicted of
felonies.”'* However, according to EDNY’s Pretrial Services Officer, Amina
Adossa-Ali, graduation from the program typically ends the prosecution.”"

SOS programming focuses on education, job skills, and financial
management.”'® Many participants come to the program without a high school
diploma or GED and have never made a resume.”’” Adossa-Ali helps them enroll
in educational programs, connect with community resources, open bank accounts
and decode their credit reports.”'® With these tools, graduates are able to find
stable employment and begin to build financial security.*'” This type of support
does not end at graduation.**’

2. SDNY—SDNY’s Young Adult Opportunity Program (“YAOP”) sits three
miles away from EDNY, across the Brooklyn Bridge in lower Manhattan.**'
Influenced by EDNY’s SOS program, YAOP concentrates on medium-risk
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defendants charged with drug offenses and financial crimes.*** Of its fifty-seven
participants to date, forty-one have graduated—including Leroy.”” More than
half of the graduates have had their charges completely dismissed, and only four
participants have ever been asked to leave.”** Twelve are still working their way
through the program, which lasts twelve to eighteen months and emphasizes
enrollment in school or employment.**’

YAOP includes judges and pretrial services in the entry process, with input
from the U.S. Attorney’s office.”** Programming tends to focus on the “why”
behind participants’ behavior, asking them to approach decision-making
systematically, identify what motivates them, set achievable goals, and write
essays reflecting on their time in the program in six-month intervals.”>” Unlike
other courts, YAOP eschews set phases because participants’ needs are so
diverse.”*® Counselors meet with participants at least monthly and assist them
with job training, resume-building, and education.**’

SDNY shares EDNY’s funding difficulties and relies on free and low-cost
incentives to encourage YAOP participants.** The primary “carrot” is a potential
dismissal with words of praise throughout, but the court is working on
incorporating a wider array of incentives.””' At the very least, YAOP hopes to
serve as a source of stability and wisdom for participants who might not have
anyone to rely on at home.”> The program uses harsh sanctions hesitantly, in
accordance with their graduated sanctions approach.”® A participant has been
punished with an ankle monitor only once in the program’s five-year history.***
Incarceration is equally rare.**’

YAQOP uses participants’ six-month reflection essay to gauge their progress
through the program.”*® When a participant is ready to graduate, program
administrators write a memo about the participant’s time in the program that is
submitted to their defense attorney and the government.”” The government gets
the final say as to what, if any, relief the participant receives.”**
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IV. EMERGING ADULT JUSTICE IS A RACIAL JUSTICE ISSUE

If built well, emerging adult courts could mitigate the ruining effect the
criminal justice system has on communities of color. Racial disparity rears its
ugly head early, first in school disciplinary actions, then in juvenile arrests.”*’
Data from 2013 show that Black kids are suspended, expelled, and arrested at
school about three times the rate white kids are.*** These gaps are associated with
racial bias.”*!

Percent of Students Receiving Each Type of
Disciplinary Action by Race
1 91%
51%
05
34%
.28%
.18%
.08% .
3 [
School arrests Expulsions Law enforcement referral
Black m White

Figure 8. “Percent of students receiving each type of disciplinary action by race.”***

The 2013 data also show that forty percent of committed juveniles are Black,
more than double the percentage of Black juveniles in the U.S. population.**’
Similar disparities exist for Hispanic and Native youth.*** Racial disparities are
worst of all for emerging adults.*** Bureau of Justice Statistics data show that in
2019, “Black and Latinx 18- and 19-year-old males were 12.4 times and 3.2 times
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more likely to be imprisoned than their white peers, respectively.”**® Between
ages 20 and 24, the numbers drop only slightly, to eight and three times,
respectively.**’

A recently released report from the Emerging Adult Justice Learning
Community at Columbia University observed:

These disparities pose serious civil rights issues and create a “crisis of
legitimacy” in the criminal justice system. Racial and ethnic disparities
in the criminal justice system perpetuate other societal inequalities
among vulnerable and minority communities, curtailing the ability to join
the workforce, pursue higher education, participate in civic activities like
voting, and secure housing.***

People of color are criminalized from a young age, which has a lasting effect on
their lives.**

Commitment Rates per 100,000 Percent of Adult
Juveniles By Race (2013) Sentenced Prisoners by
300 Race and Age (2019)
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Figure 9. “Commitment rates per 100,000 Juvenile by race”; “percent of adult sentenced
prisoners by race and age.”**

Senior Attorney Alicia D’Addario at the Equal Justice Initiative (EJI), a
Montgomery, Alabama-based organization committed to challenging racial
injustice and ending mass incarceration, noted:

One of the ways that race plays out in these cases is that children of color
are not afforded the benefit of youth. Maybe a white person who’s
eighteen or nineteen would be seen as engaging in youthful misbehavior,
whereas a Black male who’s eighteen or nineteen will be seen as
permanently corrupt and more deserving of harsh punishment.>"
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Black girls get similar treatment. A 2017 study found that adults viewed
Black girls as needing less nurturing, support, and comfort than white girls.**
They also perceived Black girls as more knowledgeable about adult topics,
including sex.*”’

Misperceptions of Black youth leads to disparate treatment. One study found
that white people are more likely to support harsher sentences for juveniles when
primed to think of the defendant as Black rather than white.”** These attitudes can
have deathly consequences. Tamir Rice was twelve when he was killed by
police.” Emmett Till was fourteen when he was brutally lynched.**® Latasha
Harlins was fifteen when she was shot and killed by a shop owner, who
mistakenly believed she was trying to steal a $1.79 carton of orange juice.”’

Emerging adult courts geared toward rehabilitation, rather than punishment,
could reduce the devastating impacts of this type of disparate treatment and put
a dent in the mass incarceration that plagues Black communities. As of 2019, the
U.S. incarcerated five to ten times more people than other industrialized
countries.”® Thirty-four percent of that prison population is Black, though Black
people are only about thirteen percent of the U.S. population.*®” Emerging adult
courts represent a second chance for young offenders, but they are also a second
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chance for the justice system. By focusing on racially informed therapeutic goals
instead of carceral ones, these courts can work to undo the devastating impact our
justice system has had on communities of color.

V. EMERGING ADULT COURTS OFFER LIMITED, BUT PROMISING,
RESULTS DATA

The relatively recent emergence of emerging adult courts means there is little
data to determine if their approach is working. There is even dispute among
stakeholders concerning what constitutes success. Low recidivism rates are
desirable, of course, but they are not all that matters. According to Jessica Kay
Wachler, Senior Associate Director of Special Projects at the Center for Court
Innovation, which seeks to “create a fair, effective, and humane justice
system,”*** important measures of success include improving access to education,
employment, and mental health care. Moreover, avoiding a conviction has a
particularly profound impact on future earnings potential. According to the
Brennan Center of Justice, the average earnings loss due to criminal system
involvement is: 16% for people with a misdemeanor conviction; 21.7% for those
who have had a felony conviction but did not go to prison; and 51.7% for people
who have been imprisoned.*"

“Today, we know that even short-term incarceration is going to harm
someone,” said Monsalve from the Brooklyn court.**> This harm is not just
economic. People who spend time locked up often end up traumatized.**
Incarceration exacerbates mental health problems in a population that already has
serious mental illness at a rate about five times more than the general
population.*®* Solitary confinement—a common disciplinary tool—can cause
inmates to develop mental illnesses or can aggravate existing mental illness.**
Prison overcrowding, another common problem in the age of mass incarceration,
can also worsen physical and mental health outcomes and increase the risk of
suicide.**® Both mental health and medical treatment can be difficult to acquire
in prison.**’

What can emerging adult courts do that traditional incarceration cannot?
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“We’re accomplishing things the Bureau of Prisons and corrections don’t
address,” said Adossa-Ali from EDNY, referring to life skills such as opening a
bank account, applying for a credit card, and filling out job applications.***
“We’re teaching them how to navigate in their neighborhoods lawfully. People
come out of jail and go back in because they don’t know how to do those
things.”** According to Professor Cauffman from UC Irvine, “When you
incarcerate someone, you actually see a decrease in maturity . . . [because] you
don’t have the opportunity to do the things we know developmentally you need
to be doing, like making mistakes.””’

The SDNY program stresses job preparedness and is particularly proud of its
graduates who have gone on to become EMTs, flight attendants, store managers,
and union laborers.””" Leroy, in particular, said leaving prison with a felony
would have sent him back to the street, running with his old friends instead of
managing the Wall Street Starbucks.””> Participants who successfully complete
emerging adult court programs get the chance to follow their dreams: buy homes,
start families, establish businesses, and build community.””* That type of success
is difficult to capture in raw statistical data. “Numbers matter, but really what
matters to me is that we are creating the best opportunity for each participant,”
said Tanya Tijerina of the Albuquerque court.””*

Whereas a stint in prison can tear a family apart, emerging adult courts can
repair relationships. In Brooklyn, for instance, court personnel watched a young
man with severe mental illness get needed treatment and build “a better emotional
connection with his child,” said Monsalve.””” “The tone of the sessions really
changed from a young man who was in despair to someone who was coming in
talking about how much fun he had with his daughter over the weekend.””’® Even
after his court engagement ended, the young man often brought his daughter to
the courthouse to visit with staff.*”’

An Albuquerque participant similarly credits her trip through emerging adult
court as the reason she regained custody of her two young children.””® Andrea
Campos became addicted to heroin at age nineteen, and over the next four years,
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she gave birth to—and immediately lost custody of—a daughter and then a son.*”
Now twenty-six, Campos is drug-free, has full custody of her children, and owns
a barbershop with her boyfriend.”* She said the program gave her the support she
needed to stop using and become a good parent.”®' She now mentors emerging
adults in the Albuquerque program and dreams of converting apartments down
the street from the courthouse into a sober living facility to serve the court.”®

It would be premature to say that emerging adult courts reduce recidivism,
but the preliminary findings are encouraging. Seventy-three percent of San
Francisco’s 130 graduates have avoided rearrest.”*’ None of the graduates from
either the SDNY program or the North Lawndale restorative justice program in
Chicago have reoffended.”** “Even if it were a handful, I’d still be happy because
this is a lifesaving process,” said Judge Spratt, who oversees the North Lawndale
program.”’

The preliminary financial data also look promising. The total 2021 budget for
the North Lawndale program in Chicago will be about $593,000.**° The cost to
imprison someone for one year in Illinois is $38,000.**” Proponents of the North
Lawndale program believe these numbers provided such compelling potential
cost savings to justify two more restorative justice youth courts in Chicago, one
in Avondale and one in Englewood.*** As for the federal courts, Magistrate Sarah
Netburn from the SDNY program commented, “It has to be saving money.
Compared to sending someone to federal prison for eighteen months or longer,
these [programs] are much less expensive.””®

VI. EMERGING ADULTS COURTS ARE NOT WITHOUT THEIR CRITICS

Emerging adult courts show a lot of promise, but they are by no means
perfect. Law-and-order proponents might worry that the programs are soft on
crime and allow offenders to escape accountability. At an April 2021 webinar™°
examining new approaches to young adult justice, Justice Policy Institute
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associate Tyrone Walker spoke from personal experience. Though he now
advocates for specialized programming for emerging adults, he served twenty-
five years in prison for a crime committed when he was seventeen years old.”"
As to the concern about accountability, Walker said:

In no shape or form are we suggesting that people shouldn’t be held
accountable . . . I know that I was 17 years old and I did something I
called the worst mistake of my life. I took a life. And by no shape, form
or fashion am I happy about that. Nor am I proud. Nor am I the same 17-
year-old. I’'m 46 today.

Secondly, we know that locking Black and Brown boys up for a long
prison term does not solve safety in the community. If we look to date,
we have nearly 2.3 million people who are currently incarcerated, and
our communities are no safer. That’s a fact.”?

Ann McCullough of Youth Justice Milwaukee and Kids Forward added, “We just
believe and have collectively been taught that incarceration is accountability, and
that incarceration is public safety . . . . It simply isn’t true when we look at the
data, and when we look at cultures across time and communities across time.”?"*
Civil libertarians, on the other hand, have raised concerns that problem-
solving courts more broadly violate constitutional due process protections:

Critics have argued that defendants are pressed to plead guilty, waive
their right to appeal, and collaborate with the specialized court they have
been referred to . . . defense attorneys are expected to collaborate with
the other court team members. Consequently, clients of specialized courts
are pressed to engage in an intensive rehabilitative program without any
due process protections. When many of them fail . . . they face penalties
that go beyond what they could have expected in a mainstream court.”*

For instance, the North Lawndale court faced criticism for requiring their
participants to perform manual labor, like sweeping up dirt in community
buildings.”” Following a complaint that this might be akin to indentured
servitude, the program pivoted to allow participants to help needy or elderly
community members instead.””®
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Due process rights might also be a concern for specialty courts generally.®’
Advocates fear that emerging adults who might otherwise have had their cases
dismissed will be swept into these courts.””® Alternatively, participants may find
themselves repeatedly attempting to meet unrealistic court expectations when
they might prefer to face a jury of their peers. But the ACLU has suggested
solutions that would not require courts to abandon the specialty court model
altogether:

People in these courts must have access to counsel, and supervision
should not last beyond the length of any sentence that would have been
imposed for the underlying charge. Participants should be allowed to quit
the program and either take a plea agreement or stand trial, protected by
all due process rights, at any time.*”

There is also some concern that specialty courts make the justice system the
center of the community safety net when money might be better spent in soup
kitchens, mental health services, parenting assistance, and a multitude of other
community-based resources. The ACLU notes in their Smart Justice Blueprints
that specialty courts “require significant resources that would be better spent
providing upfront services in the community.”**’

Additionally, these courts can sometimes miss the mark by focusing on
individual behavior rather than the societal and economic forces that often drive
criminality.’®' For example, researcher Victoria Malkin observed a woman
charged with prostitution break down in tears when discussing her experience in
drug court, which showed her how to put on a condom instead of helping her find
some other line of work.’** Likewise, criminality attributed to youth might also
be influenced by poverty and systemic racism, which a specialized emerging
adult court cannot solve alone.*”

There are also practical concerns. Judges who create these programs may be
kind-hearted but lack essential know-how for successful follow through.*** “A lot
of these specialty courts . . . [have] a bunch of very well-meaning people, but
there’s no substantive changes that research says is going to actually make a
significant difference,” said Chester from the Emerging Adult Justice Initiative.’”
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Few judges are social science scholars, and they may not understand the best
approaches to apply to their respective programs. Engaging with these concerns
is essential to building a successful emerging adult court system.

VII. STAKEHOLDERS FROM EXISTING EMERGING ADULT COURTS
OFFER VALUABLE LESSONS

It is also vital that anyone contemplating establishing an emerging adult court
take advantage of the wisdom from today’s courts and the researchers who study
them. When developing an emerging adult court, stakeholders should ask
themselves: What does my community need? What can I get funding to do? What
is politically feasible? What services do [ have to meet my community’s needs?
Is there any overlap between the answers to these questions?

A. Funding Obstacles Can Be Overcome

One of the biggest hurdles faced by existing courts was finding a source of
funding. Many courts rely on grant money.’’® For instance, the San Francisco and
Chicago courts have both received Federal Justice Assistance Grants.®” The
Brooklyn court began from a Smart Prosecution grant procured by the DA’s
office’®® and now also receives part of its funding through private foundations.*”

Other jurisdictions utilize resources already at their fingertips. The Omaha
court started a post-plea program and uses services allocated to the probation
department.’'* EDNY operates in the pretrial and post-trial court divisions already
functioning within the court system.’'' As federal agencies, the federal courts are
funded by Congress and restricted from applying for independent grant funding.
Therefore, EDNY relies on community organizations that serve New Yorkers free
of cost.

Admittedly, New York City is flush with community-based services that do
not exist elsewhere. But smaller jurisdictions should not be discouraged into
inaction. According to Wachler from the Center for Court Innovation, smaller
jurisdictions with fewer resources must think creatively and start small.*'* “There
are a lot more resources in your community than you would think,” she said.*"’
She pointed to local departments of health and housing, Medicaid and insurance

306. Just.LAB AT COLUMBIA UNIV., supra note 31, at 7.

307. Id.

308. Pooler & Davis, supra note 103, at 3.

309. Id.; JusT. LAB AT COLUMBIA UNIV., supra note 31.

310. JENNIFER HENDERSON-FRAKES, SENGSOUVANH (SUKEY) LESHNICK, & HANNAH DIAZ,
AN EVALUATION OF SAN FRANCISCO’S YOUNG ADULT COURT E-2 (MAY 2017) https://www.
sfsuperiorcourt.org/sites/default/files/images/Y AC%?20Interim%20Report_05252017.pdf
[https://perma.cc/FO9D-BUDZ].

311. Cordeiro & Penny, supra note 200.

312. Zoom Interview with Jessica Kay Wachler, Senior Planner, Ctr. for Ct. Innovation, (Mar.
30, 2021).

313. Id.


https://perma.cc/F99D-BUDZ
https://www

2022] REDEFINING JUSTICE FOR EMERGING ADULTS 89

providers, and local colleges and universities.*'

Jurisdictions itching to change the way they do justice do not need every
imaginable resource from the very beginning. “If you know that substance use is
the main type of case you’re seeing . . . all you need is one or two really solid
agencies willing to create something for you,” Wachler said.’"* “You don’t need
too many options to get started.”'® For instance, no money was allocated to start
the Albuquerque court, so founders leaned on community support to get the
program up and running.’"’

The Omaha court also started without an independent allocation of funds,
requiring it to get creative with services the broader court system was already
providing.*'* Since its inception, the Omaha court has helped develop state-wide
protocols with consideration given to smaller courts with fewer resources.’”
Released in October 2020, the one hundred twenty-one-page Nebraska Young
Adult Court Best Standards Practice is a how-to manual for other Nebraska
counties considering formation of their own courts.’*

B. Stakeholders Need to Act in Accord

The existing emerging adult courts began as visions by different
stakeholders—i.e., a judge in Omabha; pretrial service officers in both EDNY and
Albuquerque; and the district attorney’s office in Hampden County,
Massachusetts.”>' The Brooklyn court began as a collaboration between the
District Attorney’s office and the Center for Court Innovation.’”> Regardless of
who spurs the initial action, a new court needs support from all corners, including
the defense bar, the prosecutor, the probation office, the county’s funding source,
service providers, and community members themselves.

Getting everyone on board can be tricky. The court in Orange
County—where, according to President Reagan, “the good Republicans go to
die”***—convinced its conservative constituents to buy into its program by
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creating a post-plea court, satisfying community concerns that participants
demonstrate responsibility for their illegal acts.”** Meg Reiss, a Brooklyn District
Attorney, noted that everyone really has the same end goals.’”> “The common
denominator for everyone is enhancing public safety and having a fair system. If
these are our goals, how do we achieve those goals in the best way possible? We
do that by doing what allows people to be restored to the community in the best
possible way.**¢

Stakeholders should understand that this process takes time. Judge Sheehan,
who was integral to establishing the North Lawndale court in Chicago, admitted
to being unrealistic about how quickly she could secure help and support from the
community.”*’

C. Courts Must Know How to Best Engage Emerging Adults

Courts must understand and apply neuroscience to structure programs based
on how young people learn best. Many courts train their entire staff in basic
cognitive brain development so everyone can tailor their work to the specific
needs of emerging adults.**® Icenogle, a Postdoctoral Scholar with UC Irvine
monitoring the Orange County program, said, “Young adults respond better to the
carrot than the stick.””* This can be a difficult mandate to follow when our entire
justice system is built on looking at the negative.

But emerging adult courts are trying. For instance, many courts give
participants a “skip day” privilege, allowing defendants to miss one of their court
meetings. The EDNY court softens its curfew requirement as participants meet
goals. Gifts are also common.”*’ Orange County court participants receive words
of encouragement, gift cards for cell phone data, and even work clothes or boots
if needed for a new job.”*' Court participants in San Francisco receive
personalized incentives such as gifts of children’s books for new parents.*** The
Brooklyn court gives participants metro cards, food, and gifts for life-affirming
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events such as birthdays and weddings.’”> In Albuquerque, participants receive

gifts like Thanksgiving dinners, gas vouchers, and food, sometimes delivered to
their homes.”** EDNY participants sometimes are entered into drawings for
special prizes like movie tickets.**> And in Springfield, a $10,000 bequest allowed
the court to purchase dress clothes for participants to wear to job interviews and
gift cards to reward positive behavior.”** Judge Walsh of the Springfield,
Massachusetts, court also believes in the power of a caring gesture.”” She
sometimes stops in at participants’ workplace just to praise them.***

Sometimes the most powerful incentive comes from the emerging adult’s
peers. In the EDNY court, participants are learning about budgeting and credit for
the first time.”* “There is a major competition with the participants on whose
[FICO] credit is the highest now,” said Adossa-Ali.*** The Omaha court’s
participants attend group meetings and hold each other accountable.**' “It’s very
impactful for them to have another nineteen-year-old say, ‘Hey, what are you
doing? It’s not that difficult,”” Judge Stratman explained.**> Not only does the
program give participants access to people who know exactly what they are going
through, it encourages them to succeed.

Emerging adult courts must also consider which incentives may have
unintended negative consequences for this population. For example, reducing a
misdemeanor charge to a fine seems like a win on paper. But in practice, the
Brooklyn court quickly realized it was saddling participants with fines they could
not afford to pay.*** Moreover, reducing a felony to a misdemeanor may not be
enough. Omaha learned this lesson early on when they rewarded graduates by
reducing their felony convictions to misdemeanors.’** Participants found that even
a record of misdemeanors could disqualify them from employment.** Not only
does the Omaha court now vacate the conviction after successful completion of
its program, but the participant’s entire record is sealed.’*®

Long-term monitoring meant to keep young offenders on track may also
backfire by hindering their ability to gain independence. District Attorney Reiss
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noted, “The lighter the touch, the less likely a person is to recidivate. Which
makes sense because it’s that whole reinforcement of labels [as a criminal] and
the implication that you’re not worth anything.”**’” Sometimes court involvement
can even stall educational opportunities. For instance, Dr. Dir, an Indiana
psychiatrist, worked with someone whose long-term participation in a felony
diversion program prevented her from enrolling in a certified nursing program
because the school would not accept her with a pending felony.’** Rather than
helping this woman gain independence, the diversion program hindered her
development.**’

Deep familiarity with the participant population is essential to an emerging
adult court’s success. New courts do not want to set themselves up for failure by
making promises to funders that their participant population simply cannot
deliver. For instance, programs that last too long or require too many steps run
antithetical to the wiring of emerging adult brains. Because emerging adults
thrive on quick rewards and lack the mental bandwidth for years of active
participation, requiring an emerging adult to agree to lengthy court involvement
may backfire. The offender may reason that a few days in jail and a criminal
conviction is better than jumping through a bunch of judicial hoops.

Chester from the Emerging Adult Justice Lab cautions emerging adult courts
to know when to let go.”** Courts often want to “solve a// the problems. You’re
not going to solve all their problems. A year’s going to go by, eighteen months
is going to go by, and they’re going to have new problems. That is part of
growing up.”**" The best courts help the emerging adults form relationships in
their communities so they can rely on community resources rather than the legal
system to better meet their needs.

D. Courts Must Know Their Unique Emerging Adults Population

Monsalve from the Center for Court Innovation, recommended data-based
approaches to determine what participants should be admitted into the court:

Allow the data to do some of the work for you . . . Is [your population]
mostly females or males? What are the top charges you’re seeing? The
data eventually gave us all of that, so I can tell you the top charges in our
court room. I can tell you the top needs on our screener.’*?

Their top needs ended up arising from mental health issues, housing insecurity,
and drug use.”® These data allowed the court to intentionally focus services in
those areas. Data gleaned from Brooklyn court participants later prompted the
court to develop a separate track tailored to female offenders’ specific needs, as
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opposed to treating men and women identically.*** Other jurisdictions have made
similar adjustments. San Francisco chose to focus on serious crimes like assault
and robbery because those were the most common offenses committed by
emerging adults in its community.”® The EDNY court focuses on participants
who need extra help accessing education, job training, and mental healthcare.**®

Because courts have limited spots, careful consideration must be given to
selecting the participants with the greatest need for the program. Stakeholders
insist courts should screen cases very carefully to determine if they are
appropriate for alternatives to incarceration.””” Academics recommend designing
courts to avoid “net widening,” which is “the idea that the presence of well-
resourced courts may attract referrals of young people who otherwise would have
been diverted or simply never charged.”** They also caution against admitting
participants who would thrive with or without the court.”* Instead, courts should
target young people most in need of the services they offer. Courts are frequently
criticized for “cherry picking” participants, but many expressed a preference for
harder cases.**’

Jurisdictions exploring an emerging adult court should also ask themselves
tough questions about race. Failing to consider race in every aspect of the court’s
design could re-entrench the racial disparities the court could instead unravel. For
example, many courts limit the charges they handle.”*' Chester pointed out that,
depending on the jurisdiction, Black people are more likely to face certain
charges.’® Excluding those offenses—perhaps out of political expediency
unrelated to race—could disproportionately deny Black participation in the
program, sending the unintended message that Black people are unworthy of a
second chance. Beyond admission, court programming must consider race, too.
Many participants arrive traumatized after years of racial injustice. One of Orange
County Judge Hernandez’s participants was arrested for possession after he was
stopped for jaywalking.’*® “Had he been the white surfer boy crossing the street,
nobody would have stopped him,” she said, “and he picked up on that, too. He
was like, ‘I can’t do anything without being targeted.””** Courts must be able to
earn participants’ trust by building their program to avoid repeating this trauma.

E. Careful Consideration Should Be Given to the Structure of the Court

Court structure—from the physical space to its internal components—
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matters. The layout of a courtroom can kickstart the healing process by allowing
participants to feel comfortable expressing themselves. Some courts arrange
tables into makeshift circles, where everyone, from judge to participant, can sit
on an even plane. Judges often eschew their robes. The North Lawndale court in
Chicago opted to house its operations in a community center instead of a
courthouse.*®

These settings must be tailored to more than just the participant’s needs. For
instance, victims can be instrumental to reforming participants. And the process
can likewise help the victim find some measure of healing. “Most victims don’t
want this to happen again to them or to anyone else. And many want to help that
process succeed,” said Meg Reiss, a Brooklyn District Attorney.’®

The North Lawndale court shared the story of an unlikely connection between
victim—a police officer—and perpetrator forged during peace circles: “They both
realized that they had a similar experience. Both had grown up without a father,”
said retired-Judge Sheehan.**” “The police officer then became this young man’s
mentor and was there for him well beyond the conclusion of the case.”*

Courts must also consider how to best structure services to aid emerging
adults. For instance, in Nebraska, the program is structured into phases, beginning
with stabilization and ending with repair of harm.** SDNY eschews this approach
in favor of more individualized treatment. “We don’t have phases,” said pretrial
officer Rena Bolin.”” “I feel like phases are beneficial for drug court because it’s
more tangible. Our participants . . . come in at all different stages . . . . It’s
difficult to say our participants are in particular phases.””"

Parents are another factor to consider. Because participants are emerging
adults, their parents may still want to be included in the process. That can be
tricky because participants’ parents usually have no legal right to be involved.
And too much parental involvement can weaken the goal of helping the emerging
adult gain independence. “Accommodating and accounting for the familial aspect
is huge . . . .We need to account for what role the family will play and how to
leverage that in an appropriate way,” said Monsalve.’”?

F. Emerging Adults Often Make Mistakes During the Process

Accommodating how young people learn best also means sticking with them
when they have “hiccups,” as representatives from the Omaha court put it.*”* That
court expects its participants to need second chances and third, and fourth
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chances, t00.””* The Albuquerque court supervises its participants for at least
eighteen months, but most are with the program much longer.””> Because
participants in this court face serious felonies and often have traumatic pasts, the
court expects the participants will need longer-term support through the mistakes
they will inevitably make.’”® The EDNY court, which takes high-needs
participants charged with serious federal felonies, likewise expects missteps and
regression.’”” That court recently graduated a participant who took five years to
complete the program.””

According to Omaha’s Judge Stratman, “A lot of our participants start out of
the gate way behind everyone else, and that’s because of the adults that have let
them down.”” She likes to tell her participants:

You may have been completely disappointed and disregarded by the
adults in your life who should not have done that to you, but now you’re
meeting people who are in it with you . . . . They need to know I believe
in them and that ’'m going to treat them like my own kid. I’'m going to
be disappointed if you have some screwups, and we’re going to figure
out how you’re going to rebound from this.**’

Judge Hernandez of Orange County found that participants who had aged out
of foster care were especially prone to self-sabotage.”' These emerging adults
often felt serially abandoned by the people and institutions meant to care for them
and were testing the court’s promises: “Are you really going to still be here even
when I screw up?””*

Each court anticipates setbacks and reacts accordingly. For instance, in
Albuquerque, participants who admit a relapse will be sent for additional therapy;
those who try to hide their mistake may spend a night in jail.*** In Brooklyn,
where participants face misdemeanor charges far less serious than the cases in the
Albuquerque court, a slip-up might mean the participant must write an essay
explaining what happened.”® In Springfield, Massachusetts, the judge often
orders participants to volunteer at the local soup kitchen or animal shelter
depending on their interests, rather than sending them to jail for a minor
mistake.**’
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G. Emerging Adult Input Is Critical

One easily overlooked component to the creation of a successful emerging
adult court is direct input from emerging adults. Young people were crucial to the
inception of Chicago’s courts: they called out police violence, they made Judge
Sheehan listen, and they showed that peace circles—now the cornerstone of the
North Lawndale court—can work.”* “Including young people in designing the
things that are going to have bearing on their lives is incredibly important,” said
Karen Lindell, senior attorney for the Juvenile Law Center.’*” In most emerging
adult courts, the young adult is essential to the development of the young adult’s
own action plan.”® But Lindell encourages jurisdictions exploring emerging adult
courts to think bigger by bringing emerging adults to the table at the policy
level.** Monsalve agrees.”™ “None of us here are young adults, and we are
making decisions on behalf of them for what their services should look like. We
need to figure out ways to include their voice in that.”"!

Not only should emerging adults give input to the creation of the court, but
those who graduate from the program should have an opportunity to help others.
Academics and practitioners alike highlight the importance of mentorship to a
participant’s success. The movement from needing help to becoming a mentor is
a critical aspect of emerging adulthood. “We often talk about how important it is
for young people to have mentors. But what we forget is that the research is
really, really clear that people desist from crime—they grow up—when they can
mentor. When they take on adult responsibilities,” said Chester.””* The Chicago
and Albuquerque courts offer mentorship opportunities to graduates.’”
Albuquerque believes these opportunities prevent participants from self-
sabotaging at the end of their program.**

H. Those Who Study Emerging Adult Courts Should Have Additional Tips

Would-be courts should call researchers before starting a program. “I'm
always last invited to the party,” Professor Cauffman said.**> When she is first on
the guest list, she can ensure that the right metrics are in place to accurately
evaluate the program later.”’® By including researchers at inception, courts can
ensure they have access to the reliable data they need to evaluate whether the
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program is actually working. “Trying to do it after the fact is too late.”’

Researchers can also help guide the structural and procedural development
of a court. A learning community formed through the Columbia Justice Lab met
for three years to study best practices in emerging adult justice.*”® In its report
published on April 22, 2021, the Emerging Adult Justice Learning Community
suggested five key components of a successful emerging adult court:**

Centering Youth Experience and Agenc
= Intentionally incorporate participants’ voices as full members of the problem-solving team.
* Work flexibly to find the best solution for the young person in front of you,
* Provide a trauma-informed process.

Process and Procedural Justice
* Gain the trust of all institutional actors. « Ensure a fair process.
* Use thoughtful terminology. = Practice dignity and agency as core values.
* Keep communications confidential.

Connect to Community/Developmentally Appropriate Services
= Welcome emerging adults as their full selves.

= Build core prog ing that reflects partici ! multi-layered selves.
1\ - collat with ¢ itv-based services available to participants even after graduation.

Communicate Benefits to Youth and Community
* Reward participants, including small prizes for small victories and legal benefits for program completion.
= Stay accountable to the breader community by collecting data and sharing findings.

Design Considerations
» Consider how, if at all, victims will be involved.

 Think about your participants’ needs and perceptions when deciding where to locate the court.
\ * Understand the symbolic nature of courtroom setup

Figure 10. A Roadmap to Reform: Key Elements of Specialized Courts for Emerging
Adults, Emerging Adult Justice Learning Community (by Author).*"°

VIII. THE JUDICIAL BRANCH ALONE CANNOT FI1X HIGH RATES OF
EMERGING ADULT INCARCERATION

Problem-solving courts are often implemented by the judicial branch alone
without any support from the policy-making branches of government.*”!
According to Dr. Mee-Lee, criminality among emerging adults flows from a
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variety of factors—childhood trauma, poverty, mental illness, and other
circumstances that the judicial system is ill-equipped to address without help.**
Racial disparities are also at play, with almost half of all young Black men having
been arrested once by age twenty-three.*”> The EDNY court sees this problem
firsthand, noting that the young Black men they work with come to them
traumatized by racial injustice.*”* Female participants often have the added burden
of trauma stemming from rape and intimate partner abuse.*”> These issues stem
from deep-seated problems across multiple segments of society best addressed by
a variety of stakeholders in all branches of government. Political gridlock often
discourages broader sign-on. But police enforcement priorities, prosecutor policy
preferences, and the criminal code will be in disharmony with the problem-
solving court’s vision without wider buy-in.*°

The concern over best interventions and responses for justice-involved
emerging adults is a subject currently being studied by the National Conference
of State Legislatures.*”” Five teams from different states “are working to identify
and align policies at the different levels of government to better serve this
population group. Some examples include improving data collection and sharing,
developing pretrial alternatives, and establishing emerging adult courts.”*"*
However, there is not yet a nationwide consensus to generate uniform legislation.
So far, emerging adult courts have sprung organically from the hearts of well-
meaning judges. And because these programs are often implemented by singular
visionaries within their court systems, a program can live or die with its
champions. Programs can also fail without adequate buy-in by all parties,
including the prosecutor, defense counsel, the community, the court, and the
defendant.

IX. EMERGING ADULT COURTS ARE WORTH EXPLORING AS A COST-EFFECTIVE
MEANS TO PLACE EMERGING ADULTS ON A LAWFUL PATH

The models presented by the existing emerging adult courts seem to be
working, at least anecdotally. Every graduate is a success story.

The Orange County court fondly remembers a participant who robbed a
massage parlor with a friend.*”” Getting him to graduation took hard work.*"
Raised in the foster system with inconsistent caregivers who often let him down,
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the young man had trouble trusting that the court really wanted to help him.*"'

When he finally made it to graduation, he bought a new suit for the occasion.*'
He now works in a doctor’s office.*"”

A particularly vocal Dallas court participant complimented Judge
Birmingham’s tie early on in his time with the court.*'* As a graduation gift,
Judge gave him the tie, which the graduate later wore to a successful job
interview.*"* He now dreams of a college degree and a job on the police force.*'

The EDNY court remembers a young lady charged under the Hobbs Act*!’
who had been molested by various family members from the time she was three
years old.*"* The participant finally received treatment for her childhood trauma,
and she enrolled in college classes.*”” After graduating, she proudly sent her
pretrial officer a walk-through video of the apartment she was able to rent without
a co-signer.**’

Workers in the SDNY court spoke about a woman who became a single
mother early on in her involvement in the program.*' Staff worked with her on
informed decision-making, which helped her move out of an unhealthy living
situation.*”> She now has her own apartment and her first job.**> And like many
participants highlighted by the courts, her self-esteem also improved.***

In Springfield, Massachusetts, the judge is proud of the progress made by a
young man whose entire family was well known within the criminal system.**®
He began the program downtrodden and withdrawn.**® Since joining the court, he
has obtained his driver’s license, become a team leader at work, and is on track
to become the first in his family to graduate high school.**” Judge Walsh bragged,
“[h]e’s doing everything he can to be a role model to his son.”*** His demeanor
has also completely changed.** He is now engaged and known to crack a smile.***

Judge Stratman of the Omaha court is particularly proud of a young high
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school drop-out who came into court drug addicted and with no family support.**'
By the end of the program, the participant had earned his GED and enrolled in
college on his employer’s dime.** He even ran a marathon.*® “It still just gives
me chills thinking how far he came,” said Judge Stratman.***

As for Leroy, the SDNY program worked so well that he now gives
motivational talks to middle schoolers and acts as a role model for other
participants in the program.*” “The judges saw so much potential, and I just had
to tap into that potential,” Leroy said.*** He also noted:

The judges spoke so highly of me and I was just like “Wow!” That kind
of opened my eyes to see more potential and more things I could do . . .
I should have ended up in jail with a felony and I never would have had
a chance at a second chance.*’

When entering the program, Leroy knew there were no guarantees that he
would avoid federal prison.**® He got the happy news that his charges had been
dismissed while he was attending a Christian convention in Indiana.*** “T was just
jumping up, and I couldn’t stop smiling. I just wanted to get a fresh start. If I go
to jail and I have a felony, my life is changed forever. I wasn’t trying to do
that.”**
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